
CHAPTER 2

Using Public Affirmative Action to 
Remedy Private Discrimination

Ian Ayres' & Fredrick E. Vars^

Injustice anywhere is a threat to justice everywhere.’

§2-1. INTRODUCTION

Marian Anderson was a contralto with a voice of rare power, a voice that 
Toscanini said “came once in a hundred years.”^ But in the late 1930s, the

’William K. Townsend Professor, Yale Law School: Ph.D. (Economics) 1988; 
J.D. Yale Law School, 1986; B.A. Yale College, 1981.

’J.D. Yale Law School 1999; A.B. Princeton University, 1995. Timothy Bates, Bill 
Bowen, Bill ('arney, David Goldberg, John Jeffries, Jr., Jonathan Macey, Dan Ortiz, Vic­
tor Rosenblum, Peter Siegelman, Paul Sonn, Bill Spriggs and seminar participants at 
Cornell, Florida State, Kansas, Valparaiso, and Yale law schools provided helpful com­
ments. (Professor Ayre,s has advised the Justice Department in its post-Adarand review 
of affirmative action. The authors have also submitted comments to the Small Business 
Administration and the Department of Transportation. The opinions expressed in this 
paper are not necessarily the views of the Justice Department, or any other federal 
agency.)

On November 11,1998, the authors presented this paper at a workshop sponsored 
by the Center for Labor and Employment Law at New York University School of Law. An 
earlier version appeared in 98 Colum. L. Rev. 1577 (1998).

'Martin Luther King, Jr., Letter From Birmingham Jail (Apr. 16,1963), in Why We 
Can’t Wait 76, 77(1964).

^Liane Hansen, Marian Anderson Sings, Weekend Edition, Transcript #97022315- 
215 (National Public Radio broadcast, Feb. 23,1997) (hereinafter Hansen J.

The authors thank David Goldberg for suggesting this historical parallel. A more
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Rosen’s first premise, that the federal government can act only to rem. 
edy its own discrimination, is not true. In City of Richmond v. J. A. Crosoyj 
Co., Justice O’Connor, joined by Chief Justice Rehnquist and Justice Whit^, 
concluded that the City of Richmond “can use its spending powers to rem­
edy private discrimination, if it identifies that discrimination with the par. 
ticularity required by the Fourteenth Amendment. ” And, while Crosoyj 
concerned state and local procurement, the Court in Adorand Constructor^^ 
Inc. V. Pena has more recently held that the Croson analysis applies to federal 
programs.’^ Thus, even though Croson and Adarand are usually viewed ^5

”488 U.S. 469, 492 ( 1989) (plurality opinion). Although this statement appeare^j 
in a plurality opinion, a majority of the Justices in Croson accepted private discrimine, 
tion as a constitutionally sufficient rationale for a racial set-aside. See id. at 538 (Mat. 
shall, J., joined by Brennan and Blackmun, JJ., dissenting) (“the interest in ensuring thet 
the government does not reflect and reinforce prior private discrimination in dispenj. 

ing public contracts is ... compelling”).
'^And, while the Adarand Court emphasized “congruence” in applying str^t 

scrutiny to both state and federal affirmative action programs, see Adarand Constructors, 
Inc. V. Pena, 515 U.S. 200,224 ( 1995), it did not repudiate the principle that Congress d«. 
serves greater deference than states because Congress is a co-equal branch of government 
and explicitly charged with enforcement power by Section 5 of the Fourteenth Amend, 
ment. See id. at 231 (“We need not, and do not, address these differences (in deference) 
today.”); see also Croson, 488 U.S. at 490 (plurality opinion) (“Congress, unlike any State 
or political subdivision, has a specific constitutional mandate to enforce the dictates of 
the Fourteenth Amendment”); Proposed Reforms to Affirmative Action in Federal Pro­
curement, 61 Fed. Reg. 26,042, 26,051 (1996) (noting that Congresss mandate of en­
forcement under the Thirteenth and Fourteenth Amendments means it need not make 
findings of discrimination with the same degree of precision as do state or local govern­
ments”). Some commentators have missed this point. See, e.g.. Proposed Reform of the 
8(A) Program Through H R. 3994, The Entrepreneur Development Program Act of 1996; 
Hearing Before the House Comm, on Small Bus., 104th Cong. 92, 2d Sess. ( 1996) (state­
ment of Jeffrey Rosen, Legal Affairs Editor, The New Republic) (hereinafter Rosen Testi­
mony); The Constitutionality of Race-based Preferences: Oversight Hearing on the 
Impact of Adarand v. Pena Before the Subcomm, on the Constitution, Federalism, and 
Property Rights and the House Judiciary Comm. Subcomm, on the Constitution, 104th 
Cong. 651 ( 1995) (statement of George R. La Noue, Director of the Project on Civil Rights 
and Public Contracts) (hereinafter La Noue Statement). The first federal court to rule on 
this question concluded that: “Reading Adarand and Croson together, it is clear that race­
conscious actions by Congress must meet a strict scrutiny standard, but in determining 
whether they do so. Courts should give Congress somewhat greater deference. Cortez III 
Serv. Corp. v. NASA, 950 E Supp. 357, 361 (D.D.C. 1996).

As noted above. Section 5 of the Fourteenth Amendment provides Congress with
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restricting the government’s ability to implement affirmative action (by 
subjecting such legislation to strict scrutiny),’^ these decisions in at least one 
dimension expand that ability— by making clear that remedying private 
discrimination is a compelling interest of state and federal governments.'“*

constitutional power to enforce the Equal Protection Clause. This clearly supports the 
proposition that Congress is entitled to greater deference than states on matters touched 
by that Amendment. But because the Equal Protection Clause is directed specifically 
towards states, it is more difficult to read Section 5 as creating power for Congress to 
remedy private discrimination. However, the Thirteenth Amendment may provide Con­
gress with power to counter private discrimination in contracting.

Section 1 of the Thirteenth Amendment prohibits “slavery or involuntary servi­
tude,” and Section 2 is an enforcement provision exactly parallel to Section 5 of the Four­
teenth. Pursuant to Section 2, Congress enacted 42 U.S.C. § 1981 (1994), which protects 
the right of all citizens to enter into and enforce contracts. The Supreme Court has held 
that “(sjurely Congress has the power under the Thirteenth Amendment rationally to 
determine what are the badges and the incidents of slavery, and the authority to trans­
late that determination into effective legislation.” Jones v. Alfred H. Mayer Co., 392 U.S. 
409, 440 (1968). One might plausibly infer that congressional action to eradicate the ef­
fects of private discrimination in contracting (as a “badge of slavery”) is subject to ra­
tional relation review, rather than strict scrutiny. Of course, such action is still subject to 
the judicially-incorporated Equal Protection component of the Fifth Amendment, see 
Adarand, 515 U.S. at 213-18, but there remains a relatively strong textual argument for 
greater deference to Congress.

In this paper, we follow Adarand"s mandate of “congruence” without considering 
residual deference to Congress. However, if the private discrimination rationales offered 
satisfy the Croson standard for justifying state and local affirmative action, then they ap­
ply a fortiori to congressional programs.

’’This doctrinal development has drawn harsh criticism. See, e.g., Kathleen M. Sul­
livan, City of Richmond v. J.A. Croson Co.; The Backlash Against Affirmative Action, 64 
Tul. L. Rev. 1609 (1990). This paper does not enter the familiar debate over the appro­
priateness of strict scrutiny; rather, we take strict scrutiny as a given and outline when 
affirmative action based on private discrimination can satisfy the Croson standard.

'^Scholars from opposing perspectives have noted this change. Compare Judith C. 
Areen et al.. Constitutional Scholars’Statement on Affirmative Action After City of Rich­
mond V. J.A. Croson Co., 98 Yale L.J. 1711,1713 (1989) (“The Supreme Court has rejected 
the notion!) that race-conscious affirmative action measures adopted by a local govern­
ment or other body must as a constitutional matter be limited to redressing the effects of 
that government’s or body’s own past discrimination ....”), with Charles Fried, Affirma­
tive Action After City of Richmond v. J.A. Croson Co.: A Response to the Scholars State­
ment, 99 Yale L.J. 155, 160 (1989) (“The Court makes clear that a governmental unit 
may act to remedy not only its own past discrimination but that of identified others 
within its jurisdiction.”).
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The idea that government affirmative action can only be used to rem­
edy government discrimination comes from Justice Powell’s plurality opin­
ion in Wygant v. Jackson Board of Education, which noted that the Supreme 
Court “has insisted upon some showing of prior discrimination by the gov­
ernmental unit involved before allowing limited use of racial classifications 
in order to remedy such discrimination. But Croson overturned this 
Wygant limitation by squarely holding that remedying private discrimina­
tion is a compelling governmental interest.'" Notwithstanding Croson, 
many federal circuits (and commentators such as Rosen) continue to insist 
that governmental units can only use affirmative action to remedy their 
own discrimination." This paper seeks to end this misplaced reliance on

Even though he recognized the important point, Fried subtly misconstrued Cro­
son. What is essential for a constitutionally sufficient predicate for affirmative action af­
ter Croson is not that the “others” be identified, but that the dtscrtm,nation be identified. 
If individual private discriminators could be identified, race-neutral enforcement of 

anti-discrimination laws would suffice.
'M76 U.S. 267, 274 {1986) (plurality opinion of Powell, J.).
'«’See Croson, 488 U.S. 469, rev’g 822 F.2d 1355 (4th Cir. 1987). The Croson deci­

sion overruled the Fourth Circuit’s holding that “(f)indings of societal discrimination 
will not suffice; the findings must concern ‘prior discrimination by the government fstcj 
unit involved! ” 822 F.2d at 1358 (quoting Wygant. 476 U.S. at 274). See infra text ac­
companying notes 122-125 for a more extensive discussion of the relationship between 

Wygant and Croson.
•Tn as many as ten federal circuit and district courts, majority opinions have favor­

ably quoted the Wygant language limiting race-conscious remedies to the “governmental 
unit involved” notwithstanding the interceding Croson decision. See Messer v. Meno. 130 
F.3d 130, 136 (Sth Cir. 1997); Aiken v. City of Memphis, 37 F.3d 1155, 1162 (6th Cir. 
1994); In re Birmingham Reverse Discrimination Employment Litig., 20 F.3d 1525,1540 
(11th Cir. 1994); Billish v. City of Chicago, 962 F.2d 1269, 1280 (7th Cir. 1992); Hiller v. 
County of Suffolk, 977 F. Supp. 202, 206 (E.D.N.Y. 1997); McLaughlin v. Boston Sch. 
Comm., 938 F. Supp. 1001,1008 (D. Mass. 1996); Koski v. Gainer, No. 92 C 3293,1995 U.S. 
Dist. LEXIS 14604, *40 (N.D. Ill. 1995); Mallory v. Harkness. 895 F. Supp. 1556,1559 (S.D. 
Fla. 1995); Shuford v. Alabama State Bd. of Educ., 846 F. Supp. 1511, 1521 (M.D. Ala. 
1994); Concrete Gen., Inc. v. Washington Suburban Sanitary Comm’n, 779 F. Supp. 370, 
378 (D. Md. 1991). For additional examples of continued misplaced reliance on the 

limitation, see our discussions of Taxman v. Board of Education of Piscataway, 91 
F.3d 1547 (3d Cir. 1996) (en banc),cert.granted, 117 S.Ct. 2506 (June 27,1997),cert, dis­
missed, 118 S. Ct. 595 (Dec. 2,1997), and Hopwood v. Texas, 78 F.3d 932 (5th Cir. 1996), 
cert, denied, 518 U.S. 1033 (1996), infra notes 205-208 and accompanying text.

At the same time, several circuits have correctly recognized that Croson modified 
the Wygant limitation. See Concrete Works of Colo., Inc. v. City and County of Denver,
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Wygrtwr and instead identifies when affirmative action in government pro­
curement to remedy private discrimination can be “narrowly tailored” to 
pass strict scrutiny.

Rosen’s syllogism, while flawed, usefully underscores the importance 
of private discrimination. His second premise— that the federal govern­
ment has not been discriminating for twenty years — may be much closer 
to the truth. As an empirical matter, government discrimination, standing 
alone, may not suffice to justify the current patterns of affirmative action in 
state and federal procurement. While government discrimination in some 
procurement markets may be a thing of the past,'® the same cannot be said

36 E3d 1513, 1529 (10th Cir. 1994); Contractors Ass’n v. City of Philadelphia, 6 F.3d 990, 
1002 n.lO (3d Cir. 1993); O’Donnell Constr. Co. v. District of Columbia, 963 F.2d 420, 
429 (D.C. Cir. 1992) (Ginsburg, J., concurring); Tennessee Asphalt Co. v. Farris, 942 F.2d 
969,974 (6th Cir. 1991); Coral Constr. Co. v. King County, 941 F.2d 910,916 n.6 (9th Cir. 
1991). For example, the Ninth Circuit wrote:

The declaration of the Croson plurality that a city “can use its spending powers to 
remedy private discrimination,” in conjunction with the opinion of the three dis­
senting justices, appears implicitly to overrule our requirement in AGCC I that to 
justify a race-based preference, “the state or local government must be acting to 
remedy government-imposed discrimination.”
Associated Gen. Contractors Inc. v. Coalition for Econ. Equity, 950 F.2d 1401,1413 

n.lO (9th Cir. 1991) (citationsomitted);seealso Am. Subcontractors Ass’n v. City of At­
lanta, 376 S.E.2d 662, 664 n.5 (Ga. 1989) (citing to Croson in support of state’s right to 
remedy private discrimination).

’’Racial discrimination persists in other areas of government action. African Amer­
icans and Hispanics are routinely discriminated against in the criminal justice system. 
See, e.g., Ian Ayres & Joel Waldfogel, A Market Test for Race Discrimination in Bail Set­
ting, 46 Stan. L. Rev. 987, 990-91 & nn.l 1-14 (1994) (citing, among several others, a re­
port that found bail amounts in Hartford, Connecticut for black defendants to be 70 
percent higher than for white defendants); David C. Baldus et al.. Comparative Review of 
Death Sentences: An Empirical Study of the Georgia Experience, 74 J. Crim. L. & Crimi­
nology 661,707-10 (1983) (reporting a substantial race-of-victim disparity in the impo­
sition of the death penalty in Georgia); Paul W Valentine, ACLU Files Suit Against Md. 
Police; Group Says Blacks Targeted Along 1-95, Wash. Post, June 5,1998, at Bl (noting, in 
addition to the Maryland suit, legal action against law enforcement agencies in New Jer­
sey, Pennsylvania, Florida, and Indiana). In recent years, several hundred (mostly state 
and local) law enforcement officials attended the infamous “Good OF Boys Roundup” 
gathering in Tennessee. See Pierre Thomas, Treasury Finds Limited Involvement in 
“Roundup,” Wash. Post, Jan. 6, 1996, at A14. Federal loan programs and employment are 
plagued by racial discrimination. See, e.g., Michael A. Fletcher, Weighing in “Hard” 
Against USDA Discrimination, Wash. Post, Feb. 9, 1998, at A17 (reporting a backlog of
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of private discrimination.*’ Underutilization^” of minority businesses is a 
much bigger problem in private markets than in public markets. Indeed, 
there may be some public markets where minority firms are not underuti­
lized at all.2* If affirmative action procurement programs in these areas are 
going to pass constitutional muster, it will be because of underutilization in 
private markets. Thus, our focus on private discrimination is not just a nice 
question of law — it is likely to become the critical question in deciding the 
future of the federal government’s 10 billion dollar race-conscious procure­
ment programs.^^

Croson, however, did not fully explain what types of private discrimina­
tion are remediable. It is clear that certain forms of “societal discrimination”

around 1000 complaints from minority farmers of discrimination in lending); Michael 
A. Fletcher, Bias Settlement Approved in Corps of Engineers Case; Pittsburgh District to 
Pay Blacks $800,000, Wash. Post, Jan. 25.1997, at A9 (settlement addressed subjection of 
black employees to physical abuse, verbal abuse, and job discrimination).

•’See, e.g., Ian Ayres, Fair Driving: Gender and Race Discrimination in Retail Car Ne­
gotiations, 104 Harv. L. Rev. 817 (1991) (finding systematic discrimination against women 
and African Americans in auto sales) (hereinafter Ayres, Fair Drivingl; J. Linn Allen, Civil 
Wrongs, Chi. Trib., Nov. 14, 1993, at Cl (citing HUD findings that blacks experience dis­
crimination over half of the times they try to buy or rent a home, and that levels of hous­
ing discrimination in 1993 were “basically unchanged” from the 1970s); Prime! ime Live: 
True Colors, (ABC television broadcast, Sept. 26, 1991) (transcript on file with the Colum­
bia Law Review) (using undercover cameras and matched testers to document blatant dis­
crimination in employment, car sales, and housing) (hereinafter PrimeTime Live).

^«In Croson. Justice O’Connor suggested that public entities could prove the req­
uisite discrimination in a market by comparing the minority market share of contracts 
(utilization) to the minority market share of qualified firms (availability). O’Connor 
suggested that “some form of narrowly tailored racial preference might be necessary to 
break down patterns of deliberate exclusion” on the basis of “a significant statistical dis­
parity between the number of qualified minority contractors willing and able to perform 
a particular service and the number of such contractors actually engaged by the locality 
or the locality’s prime contractors.” Croson. 488 U.S. at 509. While O’Connor measured 
utilization in terms of the minority share of the number of contracts, some lower courts 
applying Croson have implied that the percentage of contract dollars going to minority- 
owned firms would be a better measure. See, e.g.. Associated Gen. Contractors v. City of 
Columbus, 936 F.Supp. 1363,1389 (S.D. Ohio 1996) (concluding that availability statis­
tics that did not account for the smaller average size of MBEs were invalid ). We con­
sider the significance of this difference below, see infra notes 58, 114.

^‘See infra Section 2(b).
“See George Stephanopoulos St Christopher Edley, Jr., Affirmative Action Review: 

Report to the President, July 19, 1995, at 62-63.
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do not create a sufficient factual predicate.^^ For instance, the Court rejected 
evidence of discriminatory exclusion of blacks from skilled construction 
trade unions and training programs as too amorphous to support race­
conscious preferences for minority businesses.^* At the same time, however, 
the Court suggested that discriminatory exclusion of eligible minority-owned 
businesses from professional trade associations could suffice: “In such a case, 
the city would have a compelling interest in preventing its tax dollars from as­
sisting these organizations in maintaining a racially segregated construction 
market.”’’ Consequently, it is unclear how evidence of private discrimination 
might be used to validate an affirmative action program.

This paper attempts to answer this question. We offer three broad jus­
tifications for using evidence of private discrimination to narrowly tailor af­
firmative action in government procurement, which for convenience we 
label as the causal, but-for, and single-market justifications.’^

The Causal Justification

The causal justification is based on the government’s compelling in­
terest in ensuring that its spending does not cause private discrimination. 
The causal justification was implicitly embraced by Croson's “passive par­
ticipant” discussion;

(Ilf the city could show that it had essentially become a “passive partici­
pant” in a system of racial exclusion practiced by elements of the local 
construction industry, we think it clear that the city could take affirma­
tive steps to dismantle such a system. It is beyond dispute that any pub­
lic entity, state or federal, has a compelling interest in assuring that 
public dollars, drawn from the tax contributions of all citizens, do not 
serve to finance the evil of private prejudice.

Croson, 488 U.S. at 497. Justice O’Connor noted that Justice Powell in both Bakke 
and Wygant distinguished “between ‘societal discrimination’ which is an inadequate ba­
sis for race-conscious classifications, and the type of identified discrimination that can 
support and define the scope of race-based relief.” Id.

^■•See id. at 498-99.
^Md. at 503.
^*’While the bulk of this paper is concerned solely with affirmative action in pro­

curement, we briefly apply our thesis to the employment context. See infra Section 6.
“Croson, 488 U.S. at 492.
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The causal justification allows the government to more narrowly tailor 
the affirmative action to remedy discrimination that the government itself 
has caused?® Thus, if prime contractors working on government contracts 
are shown to discriminate against minority subcontractors, then the govern­
ment should be able to implement affirmative action on behalf of the affected 
subcontractors. In this sense, the government is a passive participant in pri­
vate discrimination when its procurement facilitates private discrimination.

The But-For Justification

There is, however, a second way that the government can be a “passive 
participant.” The government is a passive participant in private discrimina­
tion when it does not adjust its affirmative action goal to account for how 
private discrimination has reduced minority availability — i.e., reduced the 
number of minority firms that are ready, willing, and able to perform. This 
second meaning is most clearly captured by Croson s analysis of discrimi­
nation by local contractors’ associations. When a private association refuses 
to accredit minority businesses, the government would be a passive partic­
ipant in the association’s private discrimination if the government relied on 
membership status as a criterion for bidder eligibility: “In such a case, the 
city would have a compelling interest in preventing its tax dollars from as­
sisting these organizations in maintaining a racially segregated construction 
market.”” Even though the government did not cause the private discrimi­
nation, the government can constitutionally take action to ensure that its 
procurement process is not distorted by the private discrimination.

This second “passive participant” theory suggests that the government 
would be justified in changing its procurement criteria so that it would pur-

examine two versions of this causal argument: (1) direct causation, i.e., when 
prime contractors on government jobs discriminate with public money in the awarding 
of subcontracts; and (2) indirect causation, i.e., when government money facilitates pri­
vate discrimination, by giving government contractors more financial freedom to dis­
criminate on nongovernment jobs. The Croson Court approved affirmative action as a 
response to the direct causal case with language that also supports the broader second 

justification.
^‘'Croson, 488 U.S. at 503.
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chase as much from minority firms as it would but for private discrimina­
tion. In standard terms, this would mean making a “but-for” adjustment to 
increase the estimate of available minority firms to what it would be absent 
private discrimination.

But Croson makes clear that not all types of discrimination would be 
remediable under a but-for theory. We argue that the government should be 
able to make but-for availability adjustments to counteract the effects of 
private discrimination against the minority businesses qua minority busi­
nesses. Private (or government) discrimination against the much larger class 
of potential minority entrepreneurs would not be remediable by affirmative 
action in procurement. This distinction suggests that but-for adjustments 
should not be used to estimate how many more minority firms would exist 
but for private discrimination, but should be limited to estimating how 
much more available existing firms would be — in terms of capacity or 
ability to charge a lower price — in the absence of private discrimination.

Restricting the types of remediable private discrimination is necessary 
to satisfy the narrow-tailoring requirements that remedies be neither arbi­
trary nor unduly burdensome. Estimating how many more firms would ex­
ist absent discrimination against potential entrepreneurs is necessarily 
more attenuated than estimating how much more capacity existing minor­
ity firms would have in the absence of discrimination; thus, estimates based 
on existing firms offer a less arbitrary basis for tailoring an affirmative ac­
tion goal. Furthermore, restricting the remedy to counteract private dis­
crimination against minority firms is less burdensome to disfavored 
nonminority firms. Nonminority businesses that are disadvantaged by the 
but-for adjustment in competing for a small proportion of government 
purchases are not “unduly burdened” if the government can show that they 
are the beneficiaries of private discrimination with regard to selling the 
same product. But-for adjustments to remedy societal discrimination 
against potential minority entrepreneurs, in contrast, are more burdensome 
to nonminority businesses because they may not have benefitted as directly 
from the private discrimination. This criterion nicely explains the examples 
discussed in Croson itself. While the Court suggested that but-for adjust­
ments to counteract private discrimination which excluded minority- 
owned businesses from professional trade associations would be 
constitutional, it maintained that but-for adjustments to counteract private 
discrimination in education or employment markets against potential mi­
nority entrepreneurs would be unconstitutional.
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The Single-Market Justification

The but-for justification suggests that the government can constitu­
tionally act to remedy the effects of private discrimination which it has not 
caused. The crucial requirement is a non-arbitrary estimate of how much 
private discrimination against minority firms has reduced minority sales to 
the government (i.e., how much more the government would have pur­
chased but for private discrimination). But a parallel argument suggests a fi­
nal “single-market” justification: The government should be able to use 
affirmative action in procurement not just to correct shortfalls in govern­
ment purchasing caused by private discrimination, but also to correct 
shortfalls in private purchasing caused by private discrimination.

Our core thesis is that the government can remedy shortfalls in private 
purchasing only when the firms disadvantaged by the government s affir­
mative action were likely beneficiaries of the private discrimination. This 
principle implies that the government cannot use affirmative action in one 
market to remedy discrimination in another. But when purchasing a par­
ticular product, the government should be able to remedy private discrim­
ination against sellers of the same product. The but-for adjustment does 
just this to remedy shortfalls in government purchasing; the single-market 
justification expands the procurement remedy to correct for shortfalls in 
private purchasing.

While the Supreme Court has rejected generalized claims of past dis­
crimination that “provided no guidance for a legislative body to determine 
the precise scope of the injury it seeks to remedy, estimating the impact 
of private discrimination on the minority market share in a particular in­
dustry provides a non-arbitrary basis^* for selecting a utilization target. In­
deed, the same utilization analysis suggested by Justice O Connor in Croson 
regarding government procurement can be applied to private purchases of 
the same products to determine whether a shortfall in minority participa­
tion exists.^^ If a utilization analysis of private purchases in a particular

’"Id. at 498.
’’Although this exact phrase did not appear in Croson (or in other Supreme Court 

cases on affirmative action), we believe it accurately captures one of the criteria lustice 

O’Connor applied in Croson. See infra note 68.
’^While several commentators have criticized the Croson underutilization ap­

proach, see, e.g., Ian Ayres, Narrow Tailoring, 43 UCLA L. Rev. 1781, 1819-20 (1996)
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market suggests that minority businesses are selling less than one would ex­
pect absent discrimination, then the government may constitutionally in­
crease its purchases of that product from minority businesses to offset the 
private discrimination.^^

Nonminority businesses disadvantaged by affirmative action in com­
peting for a proportion of government purchases are not “unduly bur­
dened” if the government can show that they are the beneficiaries of private 
discrimination with regard to the same product. The crucial test is whether 
the nonminority firms disadvantaged by a remedial program in a particular 
market have benefitted from private discrimination in the form of increased 
private sales. If the answer to this question is yes, then the government 
should be able to use affirmative action in procurement to narrowly tailor a 
remedy that does not unduly burden the nonminority competitors.

This single-market justification might dramatically increase govern­
ment utilization targets. Because the private consumption of most products 
is often much larger than government consumption, and because private 
discrimination is more pronounced,a goal of remedying private discrim­
ination might conceivably justify the government purchasing 100 percent of 
certain products from minority firms. Take, for example, the $2.9 billion 
spent by the Department of Defense (DoD) in prime contract awards for con­
struction in 1992. This figure represented roughly one percent of the $307 bil­
lion (combined public and private) construction market in that year. 
Minority Business Enterprises (MBEs) were 9.1 percent of all construction 
firms, but earned only 5.1 percent of public and private sales.’^ No doubt, 
much of this four percentage point disparity was due to the fact that minority- 
owned firms are, on average, smaller and younger. But suppose that one-

(hercinafter Ayres, Narrow Tailoring); George R. La None, Social Science and Minority 
“Set-Asides," 110 Public Interest 49, 57-62 (Winter 1993), our point is that whatever 
method one uses to determine a non-arbitrary amount to remedy the government 
shortfall in minority purchases could be applied as well to determine an amount to rem­
edy the private shortfall.

”If guardrail producers do not compete with businesses that engage in other types 
of construction, then the government could not use minority underutilization in these 
other types of construction to justify race-conscious purchasing of guardrails. See infra 
text accompanying notes 146-148.

’^See Timothy Bates, Viewing Minority Business Assistance as a Job-Creation 
Strategy 30 (Mar. 1997) (unpublished manuscript, on file with the Columbia Law Re­
view}-, infra text accompanying notes 41-61.

’^See infra notes 38, 51, and 53.
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cessfully (all else held equal) than were nonminority-owned firms?’ The re­
sults for the private sector, however, were more striking: MBEs were 55 per­
cent less likely to sell to other businesses than were nonminority firms.** 
Bates recently updated the analysis for 1992 and 1994, and found significant 
progress in the public sector; In the more recent years, MBEs were actually 
33 percent more likely to sell to the government than were nonminority 
firms.*’ However, underutilization remained pronounced in the private sec­
tor: MBEs were still 41 percent less likely to sell to other businesses.*** In 
short, Bates’s research suggests that private discrimination is a much larger 
problem than public discrimination.

Statistics published by the Census Bureau are consistent with the view 
that minority underutilization is more severe in private than public mar­
kets. Across all industries in 1987, nonminority male-owned firms made 25 
percent of their sales to private businesses, while black-owned firms made 
only 12.1 percent of their sales to private businesses.*^ Conversely, the pro­
portion of sales to the government was slightly higher for black-owned

included all units of government, from federal to local districts. See id. at 13. While this 
methodology obviously derives from language in Croson, it is less generous than the 
Constitution allows. We argue that availability can be adjusted upward to correct for the 
effects of private discrimination against minority-owned firms. See infra Section 4.

*’See id. at 23 tbl.4.
**See id. at 29 tbl.6.
*^See Timothy Bates, Minority Business Access to Government Procurement: The 

Case of Chicago 25 tbl.7 (Nov. 1997) (unpublished manuscript, on file with the Colum­

bia Law Review).
**See id. at 23 tbl.6.
*^See the following table:

Table 2. Percentage of 1987 Sales to government and other businesses
Black-owned Non-minority male-owned

Government
Private 
Business Government

Private 
Business

Industry A B C D

All industries 5.0 12.1 3.3 25.0

Agricultural
services* 3.7 12.5 2.0 31.1

Construction 6.0 14.7 2.4 21.6

Manufacturing 4.1 27.5 3.1 52.3

Transportation
and public
utilities 5.6 18.4 3.0 30.4

Wholesale trade 5.5 30.0 3.8 54.6
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firms (5 percent) than for nonminority male-owned firms (3.3 percent).*® 
This overall pattern held in every major division of industry. These data 
suggest that minority firms have a more difficult time selling to private than 
to public purchasers.*’

Indeed, in large part due to the success of public affirmative action, 
there is probably at present no overall minority underutilization in federal 
procurement. President Clinton’s own 1995 review of federal affirmative ac­
tion reported: “Agencies first achieved the 5 percent SDB (Small Disadvan­
taged Businesses] goal in 1993 and, government-wide, prime contracts for 
minority-owned businesses were 6.4 percent of the total dollar volume. 
This approaches the proportion of minority-owned businesses among all 
U.S. firms. . . .’’’”

Source: Figures derived from Census Bureau, CBO, supra note 39, at 202-203 tbl. 27.

Retail trade 4.0 5.0 3.6 12.3
Finance, 
insurance, and 
real estate 3.9 5.9 1.2 15.2
Select services 5.3 12.7 4.1 26.5
Industries not 
classified 3.9 11.1 3.5 25.3

• Includes forestry, fishing, and mining.
*'’Id.
*'^A critic might argue that government affirmative action is responsible for this pat­

tern, by shifting black-owned sales out of the private and into the public sector. However, 
this theory can at most account for a small portion of the disparity in private sector sales. 
Recall that sales to the government were 5 percent of all sales by black-owned firms, which 
is much less than the 12.9 percentage point shortfall in sales to other businesses.

Another criticism of this conclusion is that our figures ignore sales to individuals. 
If black-owned firms do comparatively well in private retail sales, one might find no 
overall private underutilization. Indeed, one finds that black firms make a larger pro­
portion of their sales arguably to individuals: 82.9% for black firms versus 71.7% for 
white male firms. See U.S. Bureau of the Census, Characteristics of Business Owners 
202-03 tbl.27a (1987) (combining sales to “individuals,” “all others,” and “not re­
ported”). One possible response to this criticism is that retail firms generally operate in 
different markets than wholesale firms and firms that sell to government. In the end, 
however, we concede that these summary statistics are merely suggestive, not demon­
strative, of private discrimination.

’"Stephanopoulos 8( Edley, supra note 22, at 63. Note that SDBs must be controlled 
and operated by socially and economically disadvantaged persons and do not include 
businesses owned by nonminority women. See id. at 60.
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To assess whether a 5 percent market share represents underutilization 
or not, we would need to assess the availability of minority businesses. 
However, one would expect the actual availability of minority-owned firms 
to be below 6.4 percent, since they are, on average, smaller and younger than 
nonminority firms.Accordingly, there is not strong evidence that the fed­
eral government underutilizes minority-owned firms in spending its an­
nual 200 billion dollar procurement budget.

The picture from the department level is consistent with this impres­
sion. The Department of Defense (DoD) is by far the biggest government 
spender, accounting for roughly two-thirds of all procurement. In fiscal 
year 1994,5.5 percent of all DoD prime contracting dollars were awarded to 
SDBs.^’ It may be argued that, due to the smaller average size of minority- 
owned businesses, the appropriate analysis is limited to Small Businesses

Although a handful of SDBs are owned by nonminorities, there is no question that 
the 8(a) program is race-conscious. Economic disadvantage is relatively easy to establish. 
In construction, for example, the firm size limitations make 98 percent of the businesses 
in the country eligible. See Proposed Reform of the 8(a) Program Through H.R. 3994, 
The Entrepreneur Dev. Act of 1996; Hearings Before the House Comm, on Small Bus., 
104th Cong., 2d Sess., 49 (1996), available in 1996 WL 528254 (F.D.C.H.) (Sept. 18, 
1996), at 4 (statement of Professor George R. La Noue). The real hurdle is social disad­
vantage: “Socially disadvantaged individuals are those who have been subjected to racial 
or ethnic prejudice or cultural bias because of their identities as members of groups 
without regard to their individual qualities. 13 C.F.R. § 124.105(a) (1998). Members of 
certain groups — in general. Black Americans, Hispanic Americans, Native Americans, 
and Asian Americans — are presumed to be socially disadvantaged. See 13 C.F.R. § 
124.105(b)( 1) (1998). And while it is possible for nonmembers of such groups to estab­
lish social disadvantage, see 13 C.F.R. § 124.105(c) (1998), in fact, only one-half of one 
percent of SDB owners in 1994 were not in one of the presumptively eligible groups. See 
La Noue, supra, at 49 (“of the 5,628 8(a) firms, 9 of them were owned by white women. 
9 ... by disabled persons and 8 ... by white males ).

’’The mean receipts of minority-owned firms in 1992 were $102,747, compared to 
mean receipts of $192,680 for all U.S. firms. See Bureau of the Census, U.S. Dep’t of 
Commerce, Survey of Minority-Owned Business Enterprises: Summary 6 tbl.C (1992) 
thereinafter Bureau of the Census, SMOBEJ. It should be noted that SMOBE data are 
limited to individual proprietorships, partnerships, and subchapter S corporations. We 
would expect the difference to be even larger if all firms were included.

“See CFFR, supra note 38, at 3 (reporting DoD procurement figure of $129 bil­
lion).

“See Letter from Dep’t of Justice to Ian Ayres. Professor. The Yale Law School tbl. 1 
(Mar. 3. 1996) (on file with the Columbia Law Review).
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(SBs). Of DoD prime contract dollars awarded to SBs. 24.6 percent went to 
SDBs.^“* Limiting the analysis to construction (which accounted for $11.6 
billion in DoD prime contracts). SDBs received 15.6 percent of the total 
dollars awarded'’^ — even though minority-owned firms in 1992 were only 
9.1 percent of all construction firms.^*

There is stronger evidence for minority underutilization in state and 
local procurement, but even here the findings are mixed, and the overall 
percentage shortfalls in utilization are much smaller than in private mar­
kets. In the eight years since Croson, many states and localities have com­
piled detailed disparity studies to justify their contracting affirmative action 
programs. A recent Urban Institute review of 163 disparity studies found a 
“median” disparity ratio (Utilization/Availability) for all minorities of 0.57, 
suggesting overall underutilization.Setting aside methodological criti­
cisms of both the underlying disparity studies and this meta-analysis,^® it

“See id.
“See id.
“See Bureau of the Census, SMOBE, supra note 51, at 6 tbl.C. Recall that the 

SMOBE figures exclude larger corporations.
Narrowing the analysis to federal procurement by state suggests that in some mar­

kets there may be even more significant overutilization in government procurement. In 
1992, minority-owned firms constituted only 24.9 percent of all New Mexico firms, see 
id. at 6 tbI.D, “and yet the Dep’t of Defense ... set aside virtually all of its road-building 
contracts al the White Sands military base, the largest military base in the country, for 
minority-owned construction firms.” Rosen, supra note 10, at 25 (describing the facts of 
C.S. McCrossan Constr. Co. v. Cook, No. 95-1345-HB, 1996 WL 310298 (D.N.M. Apr. 2, 
1996) (mem.)). New Mexico is not unique: In ten states, more than 40 percent of all fed­
eral construction contracts awarded to small businesses were awarded to SDBs. See 
Stephanopoulos & Edley, supra note 22, at 66. In contrast, the minority-owned percent­
age of firms was above 40 percent in 1992 in only one slate, Hawaii (where it was 52 per­
cent ). See Bureau of the Census, SMOBE, supra note 51, at 6 tbl.D. In at least some states, 
Rosen’s assertion that the federal government has on net been discriminating in favor of 
minorities seems to be true.

^^See Enchautegui et al., supra note 38, at tbi.ll.l. The authors attached the fol­
lowing interpretation to this figure: “Minority firms received only $0.57 for every one 
dollar they would be expected to receive based on their availability.” Id. al fig. 1.

“The biggest criticism of the underlying studies is their selected measure of avail­
ability: “Instead of comparing the number of qualified, willing and able businesses 
owned by different groups, studies have substituted headcounts based on census data or 
vendor lists.” La Noue Statement, supra note 12, at 43. On average, MBEs are younger 
and smaller; therefore, “when disparities exist using the headcount technique, what may 
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should be noted that 36 percent of the included studies found either no dis­
parity or overutilization?’ In the construction subcontracting industry at 
issue in Croson, the Urban Institute report found no statistically significant 
evidence of underutilization — the authors report a median disparity ratio 
of 0.95, with 62 percent of the studies finding either no disparity or overuti- 
lization.^ The disparity studies suggest that some public underutilization 
persists, but that there are significant pockets of state and local contracting 
where no disparities exist.

In sum, Rosen’s claim that “the federal government has been discrim­
inating in favor of minority contractors rather than against them” has at 
least some support in the data?' While there may still be important pockets 
of discrimination and underutilization coexisting with the government’s 
substantial efforts at affirmative action, this section has tried to show that 
the greater degree of discrimination in the larger private markets makes the 
public remediability of private discrimination a central concern.

§ 2-3. THE CAUSAL JUSTIFICATION

The remainder of this paper analyzes three ways that private discrimination 
can justify a government affirmative action program. Even in the absence of

be shown is that smaller businesses receive smaller contracts than large businesses, not 
that MBEs are being discriminated against.” Id. Courts have been receptive to this criti­
cism. See. e.g., Concrete Works of Colo., Inc. v. City and County of Denver, 36 F.3d 1513, 
1528 (10th Cir. 1994); O’Donnell Constr. Co. v. District of Columbia, 963 E2d 420,426- 
27 (D.C. Cir. 1992); Michigan Road Builders Ass’n, Inc. v. Milliken, 834 F.2d 583, 592 
(6th Cir. 1987); Associated Gen. Contractors v. City of Columbus, 936 F. Supp. 1363, 
1389 (S.D. Ohio 1996). In addition to reflecting studies that utilized different and per­
haps flawed methodologies, the “median” reported by the Urban Institute study was not 
weighted by the dollars awarded, so it may not be an accurate representation of the un­

derlying studies.
A study which addressed these criticisms by limiting its analysis to one state and 

by controlling for firm size and industry found statistically significant evidence of dis­
crimination in the awarding of government contracts in New Jersey before, during, and 
after a minority set-aside program. See Samuel L. Myers, Jr. 8t Tsze Chan, Who Benefits 
from Minority Business Set-Asides? The Case of New Jersey, 15 J. Pol y Analysis & Mgmt. 

202(1996).
5’See Enchautegui et al., supra note 38, at tbI.II. 1.
“’See id.
** Rosen, supra note 10, at 26.
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public underutilization of minority businesses, evidence of private discrim­
ination can be used to narrowly tailor a program of race-conscious govern­
ment procurement. This section examines the case in which government 
spending, directly or indirectly, causes private discrimination. But before 
explaining the causal justification for affirmative action, some comments 
applicable to all three justifications are in order.

While our discussion will often adopt Justice O’Connor’s underuti­
lization approach as a core means of measuring discrimination,*^ our the­
sis does not depend on any particular methodology for proving public or 
private discrimination. Moreover, this paper does not address what means 
should be used to enhance minority representation (e.g., quota versus bid­
ding credit).*^ Regardless of what quantum of evidence is deemed constitu­
tionally sufficient to prove discrimination, and regardless of what legal 
instrument is deemed an acceptable means of increasing minority partici­
pation, our purpose is to assess what types of private discrimination are 
constitutionally remediable. In particular, this paper seeks to identify which 
categories of private discrimination can constitutionally increase the size of 
the government’s minority utilization goal.

Unless otherwise noted, we also assume that the proposed affirmative 
action programs satisfy certain prerequisites of narrow tailoring.^ The

*^See City of Richmond v. J.A. Croson Co., 488 U.S. 469,509 (1989) (“Where there 
is a significant statistical disparity between the number of qualified minority contractors 
willing and able to perform a particular service and the number of such contractors ac­
tually engaged by the locality or the locality’s prime contractors, an inference of dis­
criminatory exclusion could arise.”). Elsewhere, O’Connor criticized the City of 
Richmond for not knowing the percentage of total city construction dollars minority 
firms received. See id. at 502. Thus, the question of whether the appropriate unit for dis­
parity analysis is the number of contractors or dollars was unresolved. The general ap­
proach of disparity studies has been to compare “utilization,” the percentage of 
contracting dollars going to minority-owned firms, with “availability,” the percentage of 
“willing and able” firms that are minority-owned.

*’One of the authors has previously suggested that declining credit schedules will 
generically be the most narrowly tailored means of effectuating affirmative action. See 
Ayres, Narrow Tailoring, supra note 32, at 1808-12.

^■‘Narrow tailoring requires:
(1) flexibility in the form of waiver provisions;

See Croson, 488 U.S. at 508 (“Unlike the program upheld in Fullilove [v. Klutznick, 
448 U.S. 448 (1980) J, the Richmond Plan’s waiver system focuses solely on the availabil­
ity of MBE’s; there is no inquiry into whether or not the particular MBE seeking a racial 
preference has suffered from the effects of past discrimination by the city or prime con-
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most notable of these is the requirement that the government body adopt­
ing the program give serious consideration to race-neutral alternatives. If 
the government could remedy private discrimination merely by enforcing 
non-discrimination statutes (such as Section 1981 s prohibition of race dis­
crimination in contracting)^ then race-conscious government procure­
ment would unduly burden the interests of the disfavored nonminority 
contractors.^^ Assuming then the insufficiency of race-neutral alternatives.

tractors.”). The plan upheld in FuIHlove “allowed for a waiver of the set-aside provision 
where an MBE’s higher price was not attributable to the effects of past discrimination.’ 

Croson, 488 U.S. at 508.
(2) tailored geographical scope;

In addition to insisting upon evidence of “identified discrimination in the Rich­
mond construction industry,” the Croson Court considered it objectionable that under 
Richmond’s program a successful minority entrepreneur “from anywhere in the coun­

try” enjoyed a preference. Id.
(3) limited duration, or at least provision for regular review.

In remanding Adarand, the Court instructed the lower court to consider “whether 
the program was appropriately limited such that it will not last longer than the dis­
criminatory effects it is designed to eliminate. Adarand Constructors, Inc. v. Pena, 515 
U.S. 200, 238 (1995) (citing Fullilove, 448 U.S. at 513 (Powell, J., concurring)). Respond­
ing to Justice Marshall’s dissent, the Court in Croson rejected the long and sordid history 
of racial discrimination in Richmond as a justification for the set-aside because it could 
justify a preference of any size or duration.’ 488 U.S. at 505 (emphasis added). But see in­
fra note 221 (discussing inappropriateness of sunset requirements).

'■^See Croson, 488 U.S. at 507. This requirement is not absolute: "Croson does not 
compel the county to consider every imaginable race-neutral alternative, nor to try al­
ternatives that would be plainly ineffective. Coral Constr. Co. v. King County, 729 F. 

Supp. 734,739 (W.D. Wash. 1989).
One of the authors has criticized in particular Croson’s preference for “race-neutral 

policies to increase minority participation. Ayres, Narrow Tailoring, supra note 32, at 
1787. Facially, race-neutral programs — such as poverty-based subsidies — will confer 
benefits to many more nonvictims than would a race-conscious program, in this sense, 
race-neutral alternatives are actually less narrowly tailored to the injury they seek to 

remedy. See id.
“Section 1981 — as interpreted by the Supreme Court — prohibits “intentional 

discrimination” on the basis of race by private parties in the formation of contracts. See 
42 U.S.C. § 1981 (1994): Patterson v. McLean Credit Union, 491 U.S. 164, 171-72 (1989). 
Evidence of private disparate treatment has been sufficient to show intentional discrim­
ination. See Ayres, Fair Driving, supra note 19, at 857-63 (discussing relationship be­
tween disparate treatment and intentional discrimination standards).

^^It is also possible that the government would need to enforce disparate treatment
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we focus our attention on two core aspects of narrow tailoring: (1) when 
can evidence of private discrimination provide a non-arbitrary basis for in­
creasing the minority utilization goah^*® and (2) when would such a remedy 
not unduly burden innocent third parties.^’ Croson has already clearly 
stated that remedying private discrimination is a compelling government 
interest. This paper now proceeds to show that evidence of private discrim­
ination can be used to narrowly tailor remedies that are neither arbitrary in 
scope nor unduly burdensome.The first example is when government 
spending directly causes private discrimination.

prohibitions more vigorously — for example, by devoting more investigative resources 
or by granting plaintiffs punitive damages — before implementing race-conscious pro­
curement preferences.

“See Croson, 488 U.S. at 507 (“(T]he 30 percent quota cannot be said to be nar­
rowly tailored to any goal, except perhaps outright racial balancing.”). Thus, the Court 
upheld the Court of Appeals’s finding that “the 30 percent figure was ‘chosen arbitrarily’ 
and was not tied to the number of minority subcontractors in Richmond or to any other 
relevant number.” Id. at 486.

“See United States v. Paradise, 480 U.S. 149, 183 (1987) (plurality opinion) (race­
conscious decree “does not disproportionately harm the interests, or unnecessarily 
trammel the rights, of innocent individuals”); cf. Fullilove, 448 U.S. at 484 (opinion of 
Burger, C.J.) (“It is not a constitutional defect in this program that it may disappoint the 
expectations of nonminority firms. When effectuating a limited and properly tailored 
remedy to cure the effects of prior discrimination, such ‘a sharing of the burden’ by in­
nocent parties is not impermissible.” (citation omitted)); United Steelworkers v. Weber, 
443 U.S. 193, 208 (1979) (upholding voluntary affirmative action plan against Title VII 
challenge in part because plan “does not unnecessary trammel the interests” of third par­
ties). And while it is true that the exact language “undue burdens” was only employed in 
the since overruled case of Metro Broadcasting, Inc. v. FCC, 497 U.S. 547,597 (1990), the 
phrase accurately captures the focus of the Court on the effects of affirmative action pro­
grams on nonminorities. See, e.g., Adarand, 515 U.S. at 276 (Ginsburg, ]., dissenting) 
(“Court review can ensure that preferences are not so large as to trammel unduly upon 
the opportunities of others or interfere too harshly with legitimate expectations of per­
sons in once-preferred groups.” (citation omitted)).

^“Because the text in Justice O’Connor’s Croson opinion directly supports the 
causal and but-for justifications, see infra Section 3(a), 3(b), and 4, we reserve a rigorous 
examination of these two key elements of narrow tailoring for the more novel single­
market justification. See infra Section 5. We ask the reader likewise to withhold judg­
ment on the constitutionality of the causal and but-for theories. The narrow-tailoring 
arguments for the single-market justification (e.g., the unjust enrichment principle, see 
infra Section 5(b)(2), support all three rationales.

We only intend to delineate when remedying private discrimination with govern-
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§ 2-3(a). Direct Causation — Public Money Pays for 
Discrimination

The government hss a compelling interest in ensuring that public 
money does not directly cause private discrimination. Thus, even in the ab­
sence of public underutilization of minority-owned prime contractors, sta­
tistical evidence that prime contractors discriminate in the awarding of 
subcontracts on public jobs is a sufficient justification for a government af­
firmative action program. In this context, without an affirmative action 
plan, government spending is a but-for cause of private discrimination by 
prime contractors. It would undermine the purpose of the Fourteenth 
Amendment if the government could avoid its duty not to discriminate by 
hiring private contractors to discriminate tor it.

The Croson Court endorsed this rationale. Justice O’Connor wrote for 
the majority;

(1 ]f the city could show that it had essentially become a “passive partici­
pant’’ in a system of racial exclusion practiced by elements of the local 
construction industry, we think it clear that the city could take affirma­
tive steps to dismantle such a system. It ts beyond dispute that any public 
entity, state or federal, has a compelling interest in assuring that public dol­
lars, drawn from the tax contributions of all citizens, do not serve to finance 
the evil of private prejudice. Cf. Norwood v. Harrison, 413 U.S. 455, 465 
(1973)(“Racial discrimination in state-operated schools is barred by the 
Constitution and li]t is also axiomatic that a state may not induce, en­
courage or promote private persons to accomplish what it is constitu­
tionally forbidden to accomplish ).’*

ment affirmative action is constitutionally viable. We do not claim that the Equal Pro­
tection Clause requires the government to use race-conscious procurement to remedy 
private discrimination, although others have made analogous arguments in scholarly ar­
ticles, see Vikram D. Amar & Evan H. Caminker, Equal Protection, Unequal Political 
Burdens, and the CCRI, 23 Hastings Const. LQ. 1019 (1996) (arguing that the Cali­
fornia Civil Rights Initiative, a “color-blind state constitutional initiative, is unconsti­
tutional), and in recent litigation in California concerning Proposition 209. See 
Coalition for Economic Equity v. Wilson, 946 F. Supp. 1480 (N.D. Cal. 1996), rev’d, 122 

F.3d 692 (9th Cir. 1997), cert, denied, 118 S. Ct. 397.
^'Croson, 488 U.S. at 492-93 (emphasis added) (parallel citations omitted).
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The Richmond subcontracting set-aside failed, in part, because there 
was no showing of discrimination in subcontracting by prime contractors. 
The decision emphasized counterfactually: “If the city of Richmond had ev­
idence before it that nonminority contractors were systematically excluding 
minority businesses from subcontracting opportunities, it could take action 
to end the discriminatory exclusion.’’^^ This reasoning was foreshadowed by 
at least one commentator,^^ and lower courts applying Croson have uni­
formly recognized the significance of discrimination in the awarding of 
subcontracts.^^ An affirmative action goal set at the level of subcontracting 
one would expect absent this type of discrimination can clearly be a nar­
rowly tailored response.^^

The logic of this argument suggests that the government has a com­
pelling interest in remedying discrimination by prime contractors in pur­
chasing not just subcontracting services but any inputs used on government 
jobs, labor being a prime example.Indeed, Croson implied that evidence 
of employment discrimination by government contractors would have 
strengthened Richmond’s justification for the affirmative action program in 
contracting.^^ The government has as compelling an interest in not pro­
moting employment discrimination as it does in not causing subcontract­
ing discrimination.

But the requirement that affirmative action plans be “narrowly tai­
lored’’ to further the government’s “compelling interest” limits the means

^^Id. at 509.
^’See Drew S. Days, III, Fullilove, 96 Yale L.J. 453,481 (1987) (“If, for example, gov­

ernment agencies find that prime or major contractors to whom they traditionally 
award contracts consistently refuse to hire minority subcontractors, reasonable grounds 
exist for acting to remedy that situation.’’).

^‘*See, e.g.. Concrete Works of Colo., Inc. v. City 8c County of Denver, 36 F.3d 
1513,1529 (10th Cir. 1994); Coral Constr. Co. v. King County, 941 F.2d 910,916,922 (9th 
Cir. 1991).

^^At least one circuit court has suggested that evidence of prime contractor dis­
crimination is not only sufficient but also necessary to justify a local affirmative action 
plan with a subcontracting goal. See Contractors Ass’n v. City of Philadelphia, 91 F.3d 
586,606 (3d Cir. 1996).

^'’Prime contractors also often purchase a host of goods and service inputs — such 
as steel, electricity, and bank loans — directly from other suppliers.

^^See Croson, 488 U.S. at 502 n.3 (“The city points to no evidence that its prime 
contractors have been violating the I city race discrimination) ordinance in either their 
employment or subcontracting practices.”). 
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that the government may employ. In particular, the government cannot use 
affirmative action to increase the participation of minority prime contrac­
tors as a narrowly tailored means to remedy prime contractor discrimina­
tion against either minority subcontractors or minority employees. Even 
though as an empirical matter, minority-owned businesses tend to hire 
more minority employees than nonminority-owned businesses,"» using af­
firmative action in prime contracting benefits minority prime contracting 
firms that — at least under this theory — have not been the victims of dis­
crimination."’ Furthermore, a numerically-targeted affirmative action pro­
gram in contracting cannot be a narrowly tailored response to employment 
discrimination, because there is no non-arbitrary basis upon which to set 
the size of the goal.

When government procurement is facilitating private discrimination 
by prime contractors against minority employees or subcontractors, the ap­
propriate affirmative action remedy is to encourage heightened minority 
utilization for these particular inputs.»« For example, evidence of pervasive 
employment discrimination by government contractors can justify a pro­
gram that requires minority employment goals for all firms receiving gov­
ernment money. Such goals in employment would be narrowly tailored to 
benefit the victims of discrimination caused by government spending, and 
would not create an undue burden on nonminorities because the remedy 
merely counteracts what would otherwise be illegitimate discrimination in 
their favor. In fact, lower courts have adopted this approach when uphold-

"®See Timothy Bates, Utilization of Minority Employees in Small Business: A Com­
parison of Nonminority and Black-Owned Urban Enterprises, Rev. Black Pol. Econ., 

Summer 1994, at 113.
’’Affirmative action in prime contracting, however, does have the advantage of 

burdening those prime contractors that are most likely to be discriminating against mi­
nority employees and subcontractors. This factor explains why Croson implied that em­
ployment discrimination would strengthen Richmond’s case, even though, as the text 
will demonstrate, employment discrimination alone cannot be a sufficient justification 
for a narrowly tailored affirmative action program in contracting. See infra text accom­

panying notes 108-109.
»"There is no doubt that withholding government money from individual firms 

that use the money to discriminate is exactly tailored to the compelling government in­
terest in not financing the evils of private prejudice. As always, affirmative action is only 
constitutional when efforts to enforce nondiscrimination laws are ineffective. See supra 
notes 65-67 and accompanying text.
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ing affirmative action plans that establish percentage goals for the employ­
ment of minority workers on federal projects when evidence exists that the 
government’s money is funding contractor employment discrimination.»’

§ 2-3(b). Indirect Causation — Public Money Encourages 
Discrimination on Private Jobs

The government has a compelling interest in ensuring that its money 
does not directly cause private discrimination, but problems arise because 
government spending can also indirectly cause private discrimination. Sup­
pose, for example, that the government can stop prime contractors from 
discriminating against minority subcontractors on government projects, 
but the same prime contractors discriminate against minority subcontrac­
tors on private jobs. Restricting the inquiry to how taxpayer dollars are 
spent on government procurement projects is a naive way to determine 
whether public money is “financing] the evil of private prejudice.”»"

Adding a dollar to the accounts of a discriminatory firm may indirectly 
induce the firm to discriminate on other contracts. Most recipients of public 
contracts also have nongovernmental sources of revenue,»^ so when the gov­
ernment gives public money to discriminatory firms, it frees more of that pri­
vate money to be spent in a discriminatory manner by the recipient firms. In 
economic terms, public money covers part of the fixed costs of discrimina­
tory firms, thereby increasing their ability to discriminate in subcontracting 
on private jobs. Prime contractors savvy enough to refrain from discriminat­
ing on public jobs may be buoyed by public money, and be able to discrimi­
nate more on private jobs as a result of government dollars received. In this 
sense, government spending can indirectly cause private discrimination.»^

»'See, e.g.. Contractors Ass’n v. Secretary of Labor, 442 F.2d 159, 174-75 (3d Cir. 
1971); Joyce v. McCrane, 320 E Supp. 1284, 1290 (D.N.J. 1970).

’’Croson, 488 U.S. at 492-93.
"’See Bates, supra note 34, at 15 tbl.2 (74 percent of nonminority firmsand 63 per­

cent of minority firms with sales to the government in 1987 also sold to private firms).
»■•Government expenditures to discriminatory firms might indirectly cause these 

firms to discriminate not just as buyers of inputs, but as sellers as well. For example, a 
contractor buoyed by government revenues may find it easier to discriminate against 
minority buyers of its product. The more money it gets from the government, the more 
this contractor can afford to discriminate against minority buyers.
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Crosons reliance on Norwood v. Harrison^^ suggests that the Supreme 
Court would find that the government has a compelling interest in reme­
dying the effects of private discrimination indirectly caused by government 
procurement.®* Quoting Norwood, Croson emphasized; (I)! is also ax­
iomatic that a state may not induce, encourage or promote private persons 
to accomplish what it is constitutionally forbidden to accomplish.” Nor­
wood held that Mississippi’s policy of providing textbooks to private schools 
that excluded blacks violated the Equal Protection Clause. By analogy, 
awarding contracts to firms that discriminate privately is inducing, en 
couraging or promoting ” discrimination.®®

In remanding a post-Croson case, the Tenth Circuit implicitly adopted 
the indirect causal rationale as a compelling government interest.®’ To jus-

The government can certainly withhold money from firms guilty of discriminat­
ing against minority buyers, but even pervasive evidence of this practice probably can­
not justify a government affirmative action program. The appropriate affirmative action 
remedy as a conceptual matter would be to require firms receiving government cont racts 
to sell a certain proportion of their goods to minority firms. Yet as discussed below, it is 
likely to be impossible to determine how much of such private discrimination is caused 
by government procurement, so that as a practical matter it will be extremely difficult to 

produce a non-arbitrary goal.
’^413 U.S. 455 (1973).
’*Croson,488 U.S. at 492.
*^Id. at 492-93 (citation and internal quotation marks omitted) (quoting Nor­

wood, 413 U.S. at 465). 1 I •
’’’The analogy breaks down somewhat at the remedy stage. The private schools in 

Norwood were openly discriminatory, so the appropriate remedy was to stop giving text­
books to these schools. The direct parallel in government contracting would be with­
holding government contracts from individual firms that have been identified as 
discriminating privately in awarding subcontracts (i.e., not affirmative action). The 
problem here, of course, is in identifying the individual firms guilty of discrimination. 
The argument against affirmative action based on statistical evidence of discrimination 
must be that some innocent firms will be burdened along with the guilty. But this criti­
cism applies with equal force to the direct causal rationale, which the Croson Court ex­
plicitly endorsed; it is an argument against affirmative action generally, not against this 
particular rationale. In order to support the indirect causal justification, the reasoning 
of Norwood must be combined with Croson’s approval of statistical evidence of discrim­
ination as sufficient to justify affirmative action. The combination suggests that statisti­
cal evidence of subcontracting discrimination by nonminority primes can justify the 
government shifting its resources away from nonminority firms.

’“'See Concrete Works of Colo., Inc. v. City & County of Denver, 36 E3d 1513, 

1522, 1529 (10th Cir. 1994).
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tify its subcontracting affirmative action plan, the City of Denver offered ev­
idence of combined public and private sector underutilization of minority 
subcontractors.’*^ The court accepted this evidence as probative of prime 
contractor discrimination, and suggested that evidence of “an exact linkage 
between {the municipality’s] award of public contracts and private dis­
crimination” would “at least enhance” the City’s factual predicate for its 
program.” Such evidence might show that “Denver indirectly contributed 
to private discrimination by awarding public contracts to firms that in turn 
discriminated against MBE and/or WBE subcontractors in other private 
portions of their business."^^ The court contrasted this situation to one in 
which “the private discrimination was practiced by firms who did not re­
ceive any public contracts.”” In short, evidence of subcontracting discrim­
ination on private jobs by prime contractors who receive government 
money can support a public sector affirmative action plan.’^

Ultimately, the problem with this indirect causation theory is “narrow 
tailoring.”’^ It is exceedingly difficult to estimate how much of a government 
contractor’s discrimination on nongovernment jobs results from govern­
ment money. Even though the government has a compelling interest in rem­
edying private discrimination which its purchasing has indirectly caused, 
we are skeptical that the government can provide a non-arbitrary basis for 
the size of such a remedy. Fortunately (at least for supporters of affirmative 
action), the government’s interest in remedying private discrimination is

’®See id. at 1525-29.
’•Id. at 1529.
”Id. (emphasis added).
”Id. The court left open the possibility that purely private discrimination, without 

contribution from the government, could justify a public affirmative action program. 
See infra Section 5.

’■’Language from a Ninth Circuit decision is consistent with this rationale: “Mere 
infusion of lax dollars into a discriminatory industry may be sufficient governmental in­
volvement to satisfy (the compelling interest] prong (of strict scrutiny).’’Coral Constr. 
Co. V. King County, 941 F.2d 910, 916 (9th Cir. 1991). The court cited the “passive par­
ticipant’’ language from Croson in support of this proposition, but did not provide any 
additional analysis.

’^The form of the affirmative action relief is relatively uncontroversial — the gov­
ernment could respond to prime contractor discrimination against minority subcon­
tractors on nongovernmental projects by requiring government contractors generally to 
increase their utilization of minority subcontractors (on government projects, non­
government projects, or both).
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not limited to private discrimination that it has either directly or indirectly 
caused, so the inability to prove that the government caused private dis­
crimination need not constrain the scope of an affirmative action remedy.

§2-4. THE BUT-FOR JUSTIFICATION

The most widely accepted example of using government affirmative action 
to eliminate the effects of private discrimination that the governrnent has 
not itself caused concerns what is commonly referred to as “but for” adjust­
ments to utilization goals.’* Justice O’Connor s analysis in Croson suggests 
that the government’s utilization goal or benchmark should be the percent­
age of available (“willing and able”) firms that are minority-owned busi­
nesses.’^ But-for analysis uses evidence of private discrimination to show 
that the raw availability percentage understates what true minority avail­
ability would be but for private discrimination.’® When private discrimina-

’‘The Justice Department adheres to this interpretation: “Each industry bench­
mark limitation will represent the level of minority contracting that one would reason­
ably expect to find in a market absent discrimination or its effects.” Proposed Reforms 
to Affirmative Action in Federal Procurement, 61 Fed. Reg. 26,042, 26,045 (1996). The 
benchmark would then be adjusted upward to reflect “the estimated effect of race m sup­
pressing minority business activity.” Id. at 26,046. This essentially adopts the position of 

Drew Days:
(T)he [set-aside percentage) should initially correspond to the percentage of mi­
nority contractors within the jurisdiction who are qualified and available to par­
ticipate in government projects. These percentages might then be increased, if 
findings of discrimination support it, to reflect the number of minority entrepre­
neurs who were deterred in the past from entering the contracting business be­
cause of racial barriers, but who are likely to take advantage of the remedial 

program.
Days, supra note 73, at 484.

The Third Circuit has recognized that “(t)he small number [of certain minority- 
owned construction businesses) itself may reflect barriers to entry caused in part by dis­
crimination.” Contractors Assn v. City of Philadelphia, 6 F.3d 990, 1008 (3d Cir. 1993). 
The court upheld an affirmative action plan for businesses owned by Blacks against a 
summary judgment motion, but enjoined the program as applied to Hispanics and 
Asians due to a lack of concrete evidence of discrimination against these groups. See id.

’’City of Richmond v. J.A. Croson Co., 488 U.S. 469,509 (1989).
’’Just as private discrimination may have suppressed minority availability, public 

affirmative action may have increased it. A sensitive but-for correction would take both 
effects into account. But this problem of determining what true minority availability
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tion against minority businesses has reduced their capacity to win govern­
ment contracts, the government should be able to adjust the scope of the af­
firmative action remedy to set a utilization goal for government purchases 
equal to the utilization percentage that the government would have pur­
chased in the absence of discrimination.”

The government’s compelling interest in making this kind of but-for 
correction to eliminate the effects of private discrimination on government 
purchasing is strongly supported by Croson s analysis of discrimination by 
private contractor associations. When a private association refuses to ac­
credit minority contractors, the government is a “passive participant in the 
private discrimination if it uses this private accreditation as an eligibility 
criterion for bidders on government contracts;

[If the local contractors’ association excluded minority firms from 
membership,) the city would have a compelling interest in preventing its 
tax dollars from assisting these organizations in maintaining a racially 
segregated construction market. See ... Ohio Contractors [Assn v. 
Keip, 713 F.2d 167,] 171 [6th Cir. 1983] (upholding minority set-aside 
based in part on earlier District Court finding that “the state had become 
*a joint participant’ with private industry and certain craft unions in a 
pattern of racially discriminatory conduct which excluded black labor­
ers from work on public construction contracts”).**®

Even though the government has not caused the private discrimination, if 
the government does not adjust its eligibility criteria it would — possibly 
unwittingly — “assist these organizations” in excluding minority firms

would be but for both discrimination and affirmative action also affects traditional 
attempts to remedy public discrimination. Our point is that whatever methodology is 
sufficient to determine minority availability with regard to remedying public discrimi­
nation should suffice to determine minority availability with regard to remedying pri­

vate discrimination.
’’A possible objection to this argument would be that different firms sell in the 

public and private markets. There are two responses to this objection: (1) it is empiri­
cally false, see supra note 83; and (2) even if it were true in some market, the relevant in­
quiry is whether the firms would have had the capacity to sell to both public and private 
buyers in the absence of discrimination, not whether they actually do so.

“"’Croson,488 U.S. at 503-04 (citation omitted);cf. Palmore v. Sidoti,466 U.S.429, 
433 (1984) (“Private biases may be outside the reach of the law, but the law cannot, di­
rectly or indirectly, give them effect.”).
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from the market place."” Croson suggests that the government should treat 
as available those minority firms that would have been accredited but for 
private discrimination.*“^

Justice O’Connor’s approving citation to Ohio Contractors is partic­
ularly relevant: When private discrimination by employers and unions has 
made it more difficult for black laborers to be employed on government 
jobs, government affirmative action can ensure that the government is no 
longer a “joint participant” in excluding minority workers from public con­
struction projects. When unions exclude minority laborers, the government 
should reject union membership as an eligibility requirement for working 
on government jobs. Instead, the government should treat as available those 
minority laborers who would have been union members but for the union s 
private discrimination.**”

’‘’’One might analogize the private accreditation of contractors associations to the 
accrediting function served by administrators of the LSAT (or other standardized tests). 
A private organization accredits prospective students before they are accepted into state 
law schools. The LSAT has a disparate impact on black and Hispanic applicants to law 
schools. See Linda F. Wightman, The Threat to Diversity in Legal Education: An Empir­
ical Analysis of the Consequences of Abandoning Race as a Factor in Law School Ad­
mission Decisions, 72 N.Y.U. L. Rev. 1,20 tbl.3 (1997) (reporting lower LSAT means for 
nonwhite ethnic groups). Disparate impact is not sufficient to show an Equal Protection 
violation, see Washington v. Davis, 426 U.S. 229 (1976), so use of the LSAT is probably 
not unconstitutional. But see Daria Roithmayr, Deconstructing the Distinction Between 
Bias and Merit, 85 Cal. L. Rev. 1449,1486-91 (1997) (arguing that the rise of testing was 
motivated in part by discriminatory intent). In either case, statistical evidence of dis­
parate impact, like underutilization, may suffice to justify an affirmative action program.

'“^Requiring one entity to take into account discrimination by another entity at an 
earlier point in time is not a new concept. In effect. Title VII requires private employers 
to consider the effects of public discrimination in education. See Griggs v. Duke Power 
Co., 401 U.S. 424,430-31 (1971) (holding that an employer must demonstrate that high 
school completion and aptitude test scores are related to job performance, even though 
the disparate impact of such criteria resulted from inferior, segregated public educa­

tion).
’“’See supra text accompanying note 100.
'"*As discussed supra notes 78-81 and accompanying text, the form of the remedy 

in Ohio Contractors — setting aside construction contracts for minority businesses, as 
opposed to mandating higher minority employment on such projects was not nar­
rowly tailored to remedy the type of private discrimination at issue. See Ohio Contrac­
tors Ass’n V. Keip, 713 F.2d 167 (6th Cir. 1983).
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This but-for availability adjustment can be applied more generally to 
remedy other types of discrimination by input suppliers to minority busi­
nesses. For example, if the suppliers of steel or credit discriminate against 
minority businesses, then the minority businesses will have higher produc­
tion costs. If the government then relies primarily on low-price bidding 
competitions to award public contracts, the government will be assisting 
the private discriminators “in maintaining a racially segregated . . . mar­
ket” *“5 just as much as if it relied on the accreditation of discriminatory 
private contractors’ associations. *“* The appropriate response is for the gov­
ernment to treat as available all minority contractors who would have been 
able to compete effectively for government contracts in the absence of the 
private discrimination.*“^

The major impediment to a but-for availability correction is produc­
ing an adjustment that is both non-arbitrary and not unduly burdensome. 
Croson, for example, rejected generalized assertions that past societal dis-

'"’Croson, 488 U.S. at 503.
”*There is, however, a danger that using but-for adjustments to counteract the ef­

fects of upstream private discrimination will also have the effect of creating more op­
portunities for upstream discrimination. (Upstream discrimination is defined infra 
Section 5(b)). Any program that confers a competitive advantage to minority-owned 
contractors may increase private sellers’ ability to discriminate. Suppose a hardware 
store charges its black customers 10 percent more for supplies than its white customers, 
and the customers are all firms buying supplies to fill government contracts. An affir­
mative action program puts relatively more money in the hands of black customers, who 
may therefore be able to afford an even higher discriminatory mark-up. In response, the 
hardware store may increase the level of price-discrimination to, say, 20 percent. In this 
example, it can be said that affirmative action, not race-neutral procurement, causes ad­
ditional private discrimination. This possibility does not mean, however, that public 
affirmative action cannot make progress in counteracting the effects of private discrim­
ination. Remedying the effects of private discrimination is still a compelling govern­
mental interest even when the remedy is not effective in eliminating the private 
discrimination itself. See id. at 491-92.

'"^Private downstream discrimination (by the private purchasers that buy from 
minority businesses) might also reduce the availability of minority businesses. If there 
are “learning curve effects” or a “minimum efficient scale” of production, then discrim­
ination by private buyers might also result in higher production costs when minority 
businesses bid on government contracts. For basic descriptions of elements of industrial 
economics, see EM. Scherer & David Ross, Industrial Market Structure and Economic 
Performance (3d ed. 1990).
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crimination in education and employment had impeded minority entre­
preneurship, because such assertions provided “no guidance for a legislative 
body to determine the precise scope of the injury it seeks to remedy.”'»« The 
question becomes, what types of private discrimination can be used to 
make a narrowly tailored but-for adjustment?

At a minimum, we believe that the government should be able to make 
but-for availability adjustments to counteract the effects of private discrim­
ination against the minority businesses qua minority businesses. Under this 
theory, private discrimination against potential minority entrepreneurs 
would not provide a valid basis for a but-for adjustment. This distinction

’“’Croson, 488 U.S. at 498. However, O’Connor made it clear that a state or local 
entity could take “action to rectify the effects of identified discrimination within its ju­
risdiction.” Id. at 509 (emphasis added).

There is some language in Croson suggesting a rejection of the assumptions un­
derlying all statistical evidence of discrimination. O’Connor dismissed extremely low 
MBE membership in local contractors’ associations as by itself not probative of dis­
crimination: “There are numerous explanations for this dearth of minority participa­
tion, including past societal discrimination in education and economic opportunities as 
well as both black and white career and entrepreneurial choices. Blacks may be dispro­
portionately attracted to industries other than construction.” Id. at 503 (citation omit­
ted). Statistical evidence of racial discrimination can always be countered by such 
“cultural” explanations for observed disparities, so this logic is potentially crippling 
for antidiscrimination plaintiffs and affirmative action supporters alike. Significantly, 
O’Connor made these statements in the course of dismissing a single statistic — MBE 
membership in local trade associations. She immediately proceeded to note that a com­
parison of this figure with the proportion of eligible contracting firms owned by mi­

norities could be probative. See id.
Nonetheless, this passage and the broader discussion of “societal discrimination” 

have led many commentators to read Croson as much less tolerant of affirmative action 
than we argue careful analysis reveals the opinion to be. For instance, Reva Siegel uses 
the “societal discrimination” language of Croson to argue that

today doctrines of heightened scrutiny function primarily to constrain legislatures 
from adopting policies designed to reduce race and gender stratification, while 
doctrines of discriminatory purpose offer only weak constraints on the forms of 
facially neutral state action that continue to perpetuate the racial and gender strat­
ification of American society.

Reva Siegel, Why Equal Protection No Longer Protects: The Evolving Forms of Status- 
Enforcing State Action, 49 Stan. L. Rev. 1111,1143 ( 1997). Both these assertions may be true, 
but they ignore the “passive participant” and “private discrimination passages in Croson 
which specifically address the facially neutral state action with which Siegel is concerned.
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suggests that but-for adjustments should not be used to estimate how many 
more minority firms would exist but for private discrimination, but should 
be limited to estimating how much more available existing firms would 
be — in terms of capacity or ability to charge a lower price — in the ab­
sence of private discrimination. Distinguishing discrimination against mi­
nority firms and potential minority entrepreneurs is consonant with the 
examples discussed in Croson: But-for adjustments to counteract private 
discrimination which excluded existing minority-owned businesses from 
professional trade associations would be constitutional, but adjustments to 
counteract private discrimination in education or employment markets 
against potential minority entrepreneurs would not be.'»’

Using the but-for adjustment to counteract discrimination only 
against existing minority businesses is justified by the narrow tailoring re­
quirements that remedies be neither arbitrary nor unduly burdensome. It is 
much more difficult to come up with a non-arbitrary basis for the size of an 
adjustment to include minority individuals who would have begun minor­
ity businesses but for discrimination."» In effect, one would need to esti-

‘"’See Croson, 488 U.S. at 503. Statistical evidence of discrimination against po­
tential entrepreneurs may, however, justify an affirmative action program in employ­
ment or any earlier stage at which evidence of discrimination exists, even if the 
connection to procurement is too attenuated to support a non-arbitrary procurement 
goal. See infra Section 5.

"“(T]he figure ... is metaphysical, not empirical, and no state has convincingly 
calculated it. In Texas, for example, the state tried to suggest that low percent­
ages of self-employed minorities, and high percentages of discrimination law­
suits filed, might indicate that minority business formation had been 
suppressed by discrimination. But the General Services Administration refused 
to accept the claim, conceding that business formation may be affected by cul­
tural factors or personal choices that have nothing to do with discrimination.

Rosen Testimony, supra note 12, at 209. Rosen may be overstating his critique. For ex­
amples of sophisticated but-for analyses in the New York state construction market, see 
Hyman Frankel, Opportunity Denied! New York State’s Study of Racial and Sexual Dis­
crimination Related to Government Contracting, 26 Urb. Law. 413, 429-33 (1994). And 
even critics of the but-for adjustment recognize that legislative bodies are not required 
to produce rigorous scientific proof. See George R. LaNoue & John Sullivan, “But For” 
Discrimination: How Many Minority-Owned Businesses Would There Be?, 24 Colum. 
Hum. Rts. L. Rev. 93,99 (1992-93) (recognizing the distinction between the standards of 
social scienceand“[tjhe judicial requirement... that the studies in general be‘thorough 
and impartial’ ”). More sympathetic commentators argue that the goal of avoiding un-
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mate two different linkages: First, one would have to predict how many of 
these individuals would have begun businesses, and, second, then go on to 
predict how many of these businesses would have been qualified — in the 
sense of having been ready, willing, and able — to do business with the gov­
ernment. The more temporally remote the private discrimination against 
potential entrepreneurs, the harder it will be to estimate this first link of 
how many more minority businesses would exist. Restricting the but-for 
adjustment to counteracting discrimination against existing firms only re­
quires estimating the second link — how much more available existing mi­
nority firms would have been in the absence of discrimination and thus 
affords a more precise and less arbitrary basis for adjustment.

To date, most discussions of but-for adjustments have centered on the 
wrong question: But for discrimination against potential minority entrepre­
neurs, how many more minority businesses would exist?* The far more 
relevant question is: But for private discrimination against existing minority 
businesses, how much more available would these firms be? Private up­
stream discrimination**^ can inhibit the ability of minority firms to com­
pete solely on the basis of price. Even minority firms that have not been able 
to compete successfully for government contracts should be deemed avail­
able under this theory if the government can establish that but for private 
discrimination by input suppliers they would be ready, willing, and able. 
But-for adjustments thus may be necessary to ensure that the government 
does not become a passive participant in the private discrimination.

It might be possible to go slightly further back in time in making a 
non-arbitrary but-for adjustment. For example, looking at the class of qual­
ified potential entrepreneurs, it might be possible to estimate statistically 
how many more minorities would have started businesses but for private 
discrimination against the class of qualified potential minority entrepre-

dercorrection for discrimination should be balanced against empirical uncertainty. See 
Paul Gewirtz, Choice in the Transition: School Desegregation and the Corrective Ideal, 
86 Colum. L. Rev. 728, 788-89 (1986) (“To limit or reject the corrective conception be­
cause of empirical problems in precisely tracing out causal links is to turn the very ex­
tensiveness and duration of wrongs into an excuse for doing nothing about them.”).

’’'Although La Noue and Sullivan describe studies that consider the effects of dis­
crimination on both existing and would-be firms, the title focuses on the latter: “How 
Many Minority Businesses Would There Be?” La Noue & Sullivan, supra note 110.

”^The concepts of upstream and downstream discrimination are defined and 
more fully discussed infra Section 5(b).
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neurs. This approach would not attempt to remedy discrimination that dis­
abled minorities from gaining basic qualifications (such as a college de­
gree), but would look only at differences in minority business creation given 
basic qualifications. As recently implemented by Timothy Bates,**’ this ap­
proach employs multivariate regression analysis to estimate how much less 
likely it is for a 30-year-old with an M.B.A. and $50,000 to start a business 
if she is African-American, for example. **■* This statistical approach for cal­
culating the percentage of missing minority businesses takes potential en­
trepreneurs as it finds them, commences the inquiry at the point that they 
would decide to begin a business, and excludes the effects of past discrimi­
nation that might have led minorities to have less wealth, education, or 
work experience.**’ While this approach holds the prospect of providing 
non-arbitrary estimates for but-for adjustments, its limited focus has, not

’’’See Timothy Bates, Self-Employment Entry Across Industry Groups, 10 J. Bus. 
Venturing 143, 148 (1995) (in a logistic regression which controlled for education, 
wealth, age, experience, marital status, and sex, the minority variable was a statistically 
significant predictor of self-employment entry in each industry group analyzed). For an­
other multivariate analysis that likewise found significant ethnic and racial differences 
in self-employment, see Robert W. Fairlie & Bruce D. Meyer, The Ethnic and Racial 
Character of Self-Employment (National Bureau of Econ. Research Working Paper No. 
4791, 1994).

’’^Multiple regression analysis is a far cry from the single statistic (low MBE mem­
bership in local contractors’ associations) which the Court dismissed as not probative of 
discrimination because it could be explained in part by “both black and white career and 
entrepreneurial choices.” Croson, 488 U.S. al 503. One could also argue that O’Connor’s 
opinion tacitly accepts the but-for rationale by defining availability in terms of the num­
ber of minority contractors qualified for government jobs, instead of the minority share 
of total dollars awarded. Because minority firms are, on average, smaller than nonmi­
nority firms, see supra notes 51 & 58, it is natural to expect their average contract to be 
of a lower dollar amount. To the degree that discrimination has contributed to this 
smaller firm size, the utilization/availability comparison endorsed by O’Connor implic­
itly corrects for this discrimination. But for discriminatory impediments to firm devel­
opment, the average dollar amount of minority firms’ contracts would be greater. 
However, O’Connor also stressed that only firms that are “qualified .. . willing and able” 
be considered available, Croson, 488 U.S. at 509, and some lower courts have required 
disparities to be corrected for differences in firm size. See, e.g.. Engineering Contractors 
Ass’n V. Metropolitan Dade County, 943 F. Supp. 1546,1573,1576 (S.D. Fla. 1996), aff’d, 
122 F.3d 895, 923-24 (11th Cir. 1997).

”^This approach is also consonant with our single-market justification, discussed 
infra Section 5, in that discrimination in the past or in other markets is not used to de­
fine the scope of the remedy.
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surprisingly, led to rather modest adjustments of the utilization target (on 
the order of one or two percentage points).”^

Regardless of where the courts demarcate the limits of “identifiable” 
private discrimination for the purposes of a but-for adjustment, it is clear 
that any non-arbitrary estimate of how much more available minority firms 
would have been in the absence of private discrimination does not unduly 
burden nonminority contractors. Nonminority businesses that are disad­
vantaged by the but-for adjustment in competing for a small proportion of 
government purchases are not “unduly burdened because the but-for ad­
justment merely aims to counteract what would otherwise be the unjust 
benefits these firms would receive because of private discrimination. If the 
government is purchasing less from the minority firms only because of pri­
vate discrimination, then nonminority firms are not burdened by a but-for 
adjustment that reduces their market share of procurement down to what 
it would have been in the absence of discrimination. To the extent that 
nonminority firms would have been unjustly enriched by private discrimi­
nation — in the sense that they would have received more government con­
tracts than they would have in the absence of private discrimination they 
are not unconstitutionally burdened by an affirmative action program that 
reduces their unjust enrichment.

§ 2-5. THE SINGLE-MARKET JUSTIFICATION

The causal and but-for justifications both require a nexus between private 
discrimination and public spending. The causal theory turns on public 
spending causing private discrimination; the but-for justification turns on 
private discrimination causing otherwise neutral public purchasing criteria 
to have a discriminatory effect. In the absence of affirmative action, either 
of these causal relationships would make the government a passive partic-

‘“’See Bates, supra note 113, at 154-55. Consonant with this approach, we could 
imagine some types of employment or union discrimination that could be the basis of a 
but-for availability adjustment. For example, imagine that a particular type of subcon­
tractor firm was almost exclusively created by a group of experienced craftspeople. If dis­
crimination by unions or private employers keeps otherwise qualified minority workers 
from getting this last bit of requisite experience, we can imagine that it would be possible 
to calculate a non-arbitrary estimate of how many additional minority subcontracting 
firms would exist but for this private discrimination.
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ipant” in the private discrimination. But the Croson decision did not limit 
the government’s ability to remedy private discrimination to situations 
where its action or inaction would cause discriminatory effects.

lustice O’Connor’s use of the phrase “passive participant” underscores 
the idea that the government can constitutionally remedy private discrimi­
nation even when there has not been the type of state action that would trig­
ger the Equal Protection Clause. When inaction (“passive,” color-blind 
behavior) would tend to maintain racially segregated markets, the govern­
ment has a compelling interest to counteract this effect. The government’s 
constitutional ability to correct discrimination that it has not caused might 
include remedies to correct underutilization of minority firms in private 
markets. Under this broad interpretation, the government would be a “pas­
sive participant” in private discrimination whenever its inaction left intact 
the effects of identifiable private discrimination.

This section argues that purely private discrimination can justify a 
government affirmative action program in the same market. Eradicating 
the effects of private discrimination is a compelling governmental interest, 
and, where nonminority sellers have been unjustly enriched by private dis­
crimination, a government affirmative action program does not impose an 
undue burden. Defining the relevant market is obviously critical to this jus­
tification, so principles of market analysis developed in the antitrust context 
may be instructive. Because the private market for a given product is gener­
ally so much larger than the public market, the single-market justification 
can countenance a 100 percent minority procurement goal. Such an ab­
solute goal would create unconstitutional “expressive harm,” so we offer two 
more moderate alternatives.

§ 2-5(a). Purely Private Discrimination as a Compelling 
Governmental Interest

Remedying purely private discrimination is a compelling governmen­
tal interest. The Fourth Circuit in Croson had interpreted Wygant to re­
quire “prior discrimination by the government unit involved''''^ And Justice

"^J.A. Croson Co. v. City of Richmond, 822 F.2d 1355,1358 (4th Cir. 1987) (quot­
ing Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 274 (1986) (plurality opinion) (inter­
nal quotation marks omitted)), aff’d, 488 U.S. 469 (1989).
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O’Connor’s own concurring opinion in Wygant concluded that a govern­
mental agency’s interest in remedying‘societal’ discrimination, that is, dis­
crimination not traceable to its own actions, cannot be deemed sufficiently 
compelling to pass constitutional muster under strict scrutiny. But Jus­
tice O’Connor’s opinion in Croson explicitly distinguished Wygant twice in 
rejecting this narrow interpretation. Because so many courts and commen­
tators continue to believe that the government can remedy only its own dis­
crimination, we quote the relevant language of Croson at length:

It would seem equally clear, however, that a state ... has the authority to 
eradicate the effects of private discrimination within its own legislative ju­
risdiction. This authority must, of course, be exercised within the con­
straints of § 1 of the Fourteenth Amendment. Our decision in Wygant is 
not to the contrary. Wygant addressed the constitutionality of the use of 
racial quotas by local school authorities pursuant to an agreement 
reached with the local teachers’ union. It was in the context of addressing 
the school board’s power to adopt a race-based layoff program affecting 
its own work force that the Wygant plurality indicated that the Equal 
Protection Clause required “some showing of prior discrimination by 
the government unit involved.” Wygant, 467 U.S., at 274. As a matter of 
state law, the city of Richmond has legislative authority over its procure­
ment policies, and can use its spending powers to remedy private discrimi­
nation, if it identifies that discrimination with the particularity required by 
the Fourteenth Amendment. To this extent, on the question of the city s 
competence, the Court of Appeals erred in following Wygant by rote in a 
case involving a state entity which has state-law authority to address dis­
criminatory practices within local commerce under its jurisdiction.”’

"’Wygant, 476 U.S. at 288 (concurring opinion).
"’Croson, 488 U.S. at 491-92 (1989) (emphasis added) (footnote omitted). Karst 

synopsized this language as follows:
In one respect, Croson extends the range of permissible state and local government 
affirmative action beyond Wygant. The Fourth Circuit... had applied Wygant lit­
erally, holding that a city could use affirmative action in contracting only for the 
purpose of remedying its own past discrimination. Justice O Connor, joined by 
Chief Justice Rehnquist and Justice White, rejected this limitation, making clear 
that the city can accept its share of the public responsibility for remedying private 
discrimination, using its spending powers to remedy discrimination in the local 
construction industry.

Kenneth L. Karst, Private Discrimination and Public Responsibility: Patterson in Con­
text, 1989 Sup. Ct. Rev. 1,44. In Justice O’Connor’s Croson opinion, the adjective “soci­
etal” changes from meaning “not governmental” to meaning “not identified.” See 488
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The crucial issue after Croson then is not whether the government has 
discriminated or even whether the government is a passive participant in 
private discrimination; it instead, is whether private discrimination has 
been identified “with the particularity required by the Fourteenth Amend­
ment.”’^” This language suggests that the government has a compelling in­
terest in remedying private discrimination even where there is no causal 
nexus between public spending and private discrimination.'^'

Properly understood, the holding in Wygant actually supports our ar­
gument that private discrimination can justify government affirmative ac­
tion in the same market. In Wygant, the Jackson Board of Education 
attempted to justify its affirmative action program in hiring school teach­
ers — not on the basis of its own prior employment discrimination — but 
as an attempt to remedy societal discrimination by providing “role models”

U.S. at 497 (“[In Wygant] Justice Powell, writing for the plurality,.. • drew the distinc­
tion between ‘societal discrimination’ which is an inadequate basis for race-conscious 
classifications, and the type of identified discrimination that can support and define the 
scope of race-based relief.” (emphasis added)). (We say “changes” advisedly since a care­
ful reading of Wygant suggests that the former interpretation was never valid. See infra 
text accompanying notes 122-25.)

""Putting the issue this way raises the question of whether the causal and but-for 
justifications actually point to types of private discrimination that can be identified with 
the required specificity. While government surely has a more compelling interest in rem­
edying discrimination that its own policies have caused, the presence of government 
causation may not assist the government in estimating more precise utilization targets. 
Even worse, but-for corrections add imprecision to utilization goals without the coun­
tervailing super-compelling interest.

"’The single-market rationale is supported by analogy to Commerce Clause doc­
trine, which holds that a state can do more as a market participant than it can do as a 
nonparticipant. See U.S. Const, art. I, § 8, cl. 3. The Court has upheld state policies dis­
criminating against out-of-staters when the state is a “market participant,” as opposed to 
a “market regulator.” See Reeves Inc. v. Stake, 447 U.S. 429,436 (1980) (cement market): 
Hughes V. Alexandria Scrap Corp., 426 U.S. 794 (1976) (abandoned automobile market). 
Of course, the importance in this context of the participant-regulator distinction derives 
from the specific language of the Commerce Clause (“(t Jo regulate”).

Under antitrust law, the government actually has less latitude as a market partici­
pant than it has as a regulator: Government regulation of the marketplace, even when it 
clearly restrains trade, is upheld, whereas government participation in private combina­
tions to restrain trade is generally struck down. In upholding a raisin marketing pro­
gram adopted by the State of California, the Court noted that “we have no question of 
the state or its municipality becoming a participant in a private agreement or combina­
tion by others for restraint of trade.” Parker v. Brown, 317 U.S. 341,351-52 (1943). 
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for minority schoolchildren.*^^ For a plurality ot the Court, the crucial de­
fect of the role model theory was that it did “not necessarily bear a relation­
ship to the harm caused by prior discriminatory hiring practices. In 
contrast, evidence of discrimination “by the governmental unit involved” 
would have ensured a narrow tailoring of both the benefits and burdens of 
affirmative action.Limiting affirmative action to the government unit 
involved” helps assure that (1) the minority beneficiaries of the affirmative 
action are the same class of people who were victims of the government’s 
discrimination and (2) the nonminorities now burdened by affirmative ac­
tion are the same class of people who were previously unjustly enriched by 
the government’s prior discrimination. Significantly, there was no claim of 
private employment discrimination against teachers in Jackson. Thus, 

is not a rejection of private discrimination as a sufficient rationale 
for public affirmative action; rather, it stands for the proposition that the 
benefits and burdens of a race-conscious remedial program must be suffi­
ciently tailored. To accomplish this, racial preferences need not be restricted 
to the “governmental unit involved in discrimination, rather, the Constitu­
tion should only require that we restrict public affirmative action to the 
“same market involved” in the discrimination. As with Wygant's restriction, 
limiting government’s affirmative action to the same market involved in 
private discrimination ensures a double nexus between those who benefit 
and those who were harmed and between those who are burdened and 
those who were unjustly enriched. Justice O Connor was quite right in Cro- 
son to emphasize that nothing in Wygant diminishes the government s com­
pelling interest in remedying private discrimination.

The government’s broad power to remedy private discrimination was 
foreshadowed one year prior to Croson, in New York State Club Ass n v. City

'^^ygant, 476 U.S. at 271-73.
‘“Id. at 276.
‘“In a sense, our single-market justification is narrower than Wygant. Following 

Wygiinr, discrimination by the school board in hiring janitors may justify the race­
conscious hiring of teachers. We would reject such slippage between distinct segments 
of the labor market. Like the role model theory, the “by the governmental unit involved” 
requirement does not necessarily ensure a tight fit between remedy and injury; the sin­

gle-market rationale does better.
*^^he compelling interest of the federal government in remedying private racial 

discrimination is augmented by Congress’s power under Section 5 of the Fourteenth 
Amendment and Section 2 of the Thirteenth Amendment. See supra note 12.
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of New York.'^^ The Supreme Court upheld a city law prohibiting discrimi­
nation by private clubs, recognizing “the State’s ‘compelling interest’ in 
combating invidious discrimination.”*^^ Because her opinion is so often de­
cisive in affirmative action cases, the statements of Justice O’Connor on this 
issue are worth emphasizing. In her concurrence to New York, O’Connor la­
beled “profoundly important” the goal of ensuring nondiscriminatory ac­
cess to private commercial opportunities.*^® This opinion reinforces the 
notion that the government has a compelling interest even in remedying 
private discrimination that it has not caused.*^’

§ 2-5(b). Narrowly Tailoring the Single-Market 
Justification

Recognizing the government’s compelling interest in remedying pri­
vate discrimination, narrow tailoring becomes the crucial prong of strict

‘“487 U.S. 1 (1988).
'^’Id. at 14 n.5 (citation omitted).
‘“Id. at 18 (quoting Roberts v. United States Jaycees, 468 U.S. 609, 632 (1984) 

(O’Connor, J., concurring in part and concurring in judgment) (internal quotations 
marks omitted)). Elsewhere, O’Connor has suggested that the difference between an 
“important” and “compelling” goal may be “negligible.” Wygant, 476 U.S. al 286.

‘^“'Several lower courts have followed suit by implicitly or explicitly recognizing 
this governmental interest. In Concrete Works of Colo., Inc. v. City & County of Denver, 
discussed at supra text accompanying notes 89-94, the Tenth Circuit noted that Croson 
did not “requir[el the municipality to identify an exact linkage between its award of pub­
lic contracts and private discrimination.” 36 F.3d 1513, 1529 (10th Cir. 1994). The court 
considered probative a racial disparity in the overall Denver MSA construction market, 
i.e., combined public and private sector utilization of MBEs and WBEs. See id. Similarly, 
the Ninth Circuit has quoted at length affidavits of private discrimination by buyers in 
considering whether the government had provided sufficient evidence of a compelling 
interest. See, e.g.. Coral Constr. Co. v. King County, 941 F.2d 910,918 (9th Cir. 1991) ( I 
believe the refusal of prime contractors, developers and architects to award contracts to 
my business for private sector work is due to discrimination against minority persons 
and minority-owned businesses generally.’” (quoting testimony of Barbara H. Pool, 
president of Seaway Construction, Inc.)). A Connecticut district court put the point di­
rectly; “By producing evidence that MBEs and WBEs attempted to win private contracts 
and were systematically rejected despite their bids having been the lowest, the city might 
have shown that discrimination exists and, thus, that the need for a set-aside existed. As­
sociated Gen. Contractors v. City of New Haven, 791 F. Supp. 941,947 (D. Conn. 1992) 
(emphasis added), vacated as moot, 41 F.3d 62 (2d Cir. 1994).
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§ 2-5(b)(ii). The Unjust Enrichment Principle

The second core limitation might be characterized as an “unjust en­
richment” principle. While the harms of racial discrimination are evident, 
we often overlook the fact that racial discrimination against minorities in 
the marketplace also necessarily unjustly enriches the nonminorities who 
benefit because of their race.'^^ Translated into the terms of disparity analy­
sis, a statistical finding that minority firms are underutilized necessarily im­
plies that nonminority firms are being overutilized.

Nonminority businesses that are disadvantaged by affirmative action 
in competing for a proportion of government purchases are not “unduly 
burdened” if the government can show that they were unjustly enriched by 
the private discrimination that the government is trying to remedy. As Chief 
Justice Burger argued in Fullilove:

(Ajlthough we may assume that the complaining parties are inno­
cent of any discriminatory conduct, it was within congressional power 
to act on the assumption that in the past some nonminority businesses 
may have reaped competitive benefit over the years from the virtual ex­
clusion of minority firms from these contracting opportunities.

' '*This unjust enrichment may not always lake the form of increased profits. A suf­
ficient degree of competition among nonminority suppliers may drive their economic- 
profits to zero even though they are being overutilized. Conversely, however, in such a 
market affirmative action will not reduce their profits, so the unjust enrichment argu­
ment is unnecessary for narrow tailoring. A broader conception of the relevant burdens 
and benefits would include the raw number of contracts won on the theory that partic­
ipation has value independent of business profits. See infra note 170. Under this con­
ception, both the undue burden and unjust enrichment arguments would apply even to 

zero-profit suppliers.
•’’Fullilove V. Klutznick, 448 U.S. 448,484-85 (1980) (plurality opinion of Burger, 

C.J.); accord Adarand Constructors, Inc. v. Slater, 2000 WL 1375571, at *20 (10th (.Jr. 
Sept. 25,2000) (“The Constitution does not obligate Congress to stand by idly and con­
tinue to pour money into an industry so shaped by the effects of discrimination that the 
profits to be derived from congressional appropriations accrue exclusively to the ben­
eficiaries, however personally innocent, of the effects of racial prejudice. ); Ohio Con­
tractors Ass’n V. Keip, 713 F.2d 167, 173 (6th Cir. 1983) (“Even if it is assumed that the 
plaintiffs in this action are innocent of discriminatory conduct themselves, they are part 
of a group which did reap competitive benefit from past discriminatory practices.... ).
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When the government produces statistical evidence of nonminority overuti­
lization, affirmative action is predicated on more than an assumption of un­
just enrichment. The minority preferences in government procurement 
merely seek to eliminate nonminority overutilization — to reduce the non­
minority market share to what it would be absent private discrimination.”® 
Thus, reducing an unjust enrichment is not an unconstitutional burden.”’

‘”'As one of us has stated previously, “focusing the burden of procurement affir­
mative action on incumbent nonminority firms might be a narrower tailoring of the 
burdens to the class of people who have benefitted from past discrimination (than dis­
tributing burdens among the general population).” Ayres, Narrow Tailoring, supra note 
32, at 1789 n.25. It should be noted, however, that the Court in Bakke and in the Title VII 
cases reviewing affirmative action seemed to favor a broad distribution. See id.

If the Court chooses to adhere rigidly to this approach, it could nonetheless accept 
the single-market rationale, but require monetary damages to compensate nonminority 
firms for lost profits attributable to affirmative action. See McAleer v. AT&T, 416 E Supp. 
435,440-41 (D.D.C. 1976) (awarding damages to a male employee who would have been 
promoted but for an affirmative action plan favoring women); see also Setser v. Novack 
Inv. Co., 638 F.2d 1137, 1145 n.20 (8th Cir. 1981) (following McAleer); cf. W.R. Grace & 
Co. V. Local Union 759, 461 U.S. 757 (1983) (sustaining an arbitrator’s award in favor of 
male employees who were laid off because an affirmative action plan suspended the reg­
ular seniority system). But see Dennison v. City of Los Angeles Dep’t of Waler & Power, 
658 F.2d 694, 696 n.l (9th Cir. 1981) (rejecting McAleer).

”’The burden on nonbeneficiaries of an affirmative action plan in contracting 
may be perceived by the Court to be relatively light if it does not interfere with settled, 
legitimate expectations. In this respect, procurement is more like hiring than like layoffs. 
“While hiring goals impose a diffuse burden, often foreclosing only one of several op­
portunities, layoffs impose the entire burden of achieving racial equality on particular 
individuals, often resulting in serious disruption of their lives. That burden is too intru­
sive.” Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 283 (1986) (plurality opinion of 
Powell, J.) (footnote omitted); see also Croson, 488 U.S. at 549 (Marshall, J., dissenting) 
(quoting Wygant); cf. Local 28 of the Sheet Metal Workers’ Int’l Ass’n v. EEOC, 478 U.S. 
421,479 (1986) (plurality opinion of Brennan, J.) (upholding a judicially-ordered affir­
mative action plan against a Title VII challenge in part because the order “did not require 
any member of the union to be laid off, and did not discriminate against existing union 
members”).

This distinction is consistent with the tendency to perceive direct losses as more 
painful than foregone gains. The intuition dates back at least as far as Aristotle, see The 
Nicomachean Ethics 49 (David Ross trans., Oxford Univ. Press rev. ed. 1992), but Amos 
Tversky and Danny Kahneman were the first to formalize the theory of loss aversion. See 
Daniel Kahneman & Amos Tversky, Prospect Theory: An Analysis of Decision Under
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of the market would resemble the “societal" discrimination rationale, em­
phatically rejected by Crown, and could unduly burden nonmtnority firms 
in sub-markets where there is no private discrimination in their tavor. For 
example, if private buyers discriminate against minority electricians, but 
not against minority plumbers, a government affirmative action plan that 
encompassed both electrical and plumbing procurement would unduly 
burden nonminority plumbers.

For the single-market rationale to be viable, it is essential that the pub­
lic affirmative action take place in the same market as the private discrimi­
nation. A set of minority and nonminority firms must compete for both 
public sales (affected by affirmative action) and private sales (alfected by 
private discrimination). The single-market rationale allows the government 
to make up for the lost sales caused by private upstream or downstream dis­
crimination by purchasing more of the same product from minority sellers 
(than it would purchase absent private discrimination).

Principles of antitrust market analysis can be usefully applied to deter­
mine what constitutes the snme product for affirmative action purposes.'’ 
The objective in defining the relevant line of commerce for antitrust pur^ 
poses is “to recognize competition where, in fact, competition exists. '« 
Most obviously, when the goods that a set of producers sell to public and 
private purchasers have homogeneous attributes (or are close demand sub­
stitutes), it is appropriate to place them in the same market under the 
single-market rationale. Our earlier discussion of pencils is apposite. There 
is both a private and public demand for pencils, and (assuming private 
overutilization of nonminority producers) the government could increase 
its minority purchasing without burdening nonminority sellers.

However, as recognized in antitrust law, supply substitutability consti­
tutes an independent rationale for placing non-homogeneous products in

'•This is assuming no supply or demand subslilutabilily. See infra text accompa- 

nying notes 144-48.
'*’Such application, however, should not be mechanical. See infra notes 148-155 

and accompanying text.
'■‘■’Brown Shoe Co. v. United States, 370 U.S. 294, 326 (1962); see also Ian Ayres, 

Note, Rationalizing Antitrust Cluster Markets, 95 Yale LJ. 109,109 n.l {1985) (“Because 
substitutes compete, substitutability in demand or supply has been the prime criterion 
for setting the boundaries of a market.”).
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the same market.The basic idea is that if producers can shift between two 
different products at a low cost, those products belong in the same market. 
For example, if manufacturers can switch easily between making left­
handed and right-handed guitars, both types of guitars belong in the same 
market. This is true even though only ambidextrous musicians could sub­
stitute one product for the other; that is, there is no demand substitutability.

The products involved in Croson and Adarand illuminate the issues of 
market definition. The J.A. Croson Company lost a project to install stain­
less steel urinals and toilets in the city jail because it did not meet the Rich­
mond minority subcontracting goal.’“*^ If private buyers of identical 
plumbing fixtures discriminate against minority sellers, an affirmative ac­
tion plan could be designed to achieve the minority market share one would 
expect absent private discrimination. Estimating the size of the preference 
would be relatively straightforward, and the overutilization of nonminority 
sellers in the private sector would minimize the burden of the program. A 
harder question concerns whether ceramic urinals and toilets should be in­
cluded in the same market. If we assume that steel and ceramic urinals are 
not supply substitutes, the question becomes the degree to which ceramic 
and steel toilets compete for private demand. If the two types of products 
have a relatively high cross-price elasticity of demand — i.e., a small decline 
in the relative price of steel could induce a substantial portion of private ce­
ramic buyers to switch to steel fixtures — then a sensible market definition 
would include both types of plumbing fixtures. If ceramic and steel manu­
facturers compete for private and public demand, then using affirmative ac­
tion to increase minority sales of steel urinals to the government would not 
unduly burden nonminority manufacturers who could look to a larger pri­
vate market demand for ceramic and steel.

In contrast to Croson, the facts of Adarand highlight issues of supply­
side substitution. A nonminority firm, Adarand Constructors, Inc., did not 
receive a subcontract to install guardrails on a federal project despite having 
submitted the lowest bid. Instead, the contract went to a minority firm 
because of an affirmative action program.’*^ Unlike plumbing fixtures.

’’^Sec Brown Shoe Co., 370 U.S. at 325 n.42 (“cross-elasticity of production facil­
ities may also be an important factor in defining a product market”).

'’’’See Croson, 488 U.S. at 481-83.
“^See Adarand Constructors, Inc. v. Pena, 515 U.S. 200,205 (1995). 
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guardrails are purchased almost exclusively by the government, so there is no 
demand substitutability. This does not, however, end our inquiry. It is possi­
ble that guardrail suppliers can shift their production to supply alternative 
construction services. If this were the case, the alternative construction ser­
vices would be supply substitutes and the relevant market should include 
them The government would be justified in using affirmative action in 
guardrail procurement to counteract minority underutilization in the general 
contracting industry. Nonminority guardrail suppliers who were disadvan­
taged in competing for government contracts would not be unduly burdened 
if the government could show that they could compete for (and had an unjust 
advantage in competing for) a variety of private non-guardrail construction 
jobs. If, however, as a factual matter guardrails are not a demand or supply 
substitute with any other privately demanded product, then the single-mar­
ket justification would not apply — the government could not use guardrail 
affirmative action to remedy private discrimination.

While the concepts of demand and supply substitutability are helpful, 
they do not answer the question of what level of specificity is required to de­
fine a market. Opponents of affirmative action might set the standard so 
high that only perfect demand substitutes could be lumped together in a 
particular market. (Taken to its extreme, the result could approximate Jus­
tice Scalia’s position that the state can remedy only individual discrimina­
tory acts.*'*®) In the antitrust context, the Justice Department guidelines 
envision a product-by-product review.***^ Given the fact that the federal 
government spends roughly $200 billion annually in procurement of tens of 
thousands of different products and services, requiring legislative or execu- 

'*’See Croson, 488 U.S. at 524-27 (Scalia, J., concurring in judgment). O’Connor 
does not go this far’ In her view, prima facie statistical evidence of discrimination can 
suffice to justify race-conscious public policy. See id. at 509.

Level-of-specificity problems are unavoidable. For instance. O’Connor’s discus­
sion of a hypothetical Aleut newcomer suggests that evidence of discrimination in the 
relevant market against a particular minority group is required for inclusion of that 
group among the beneficiary class. See id. at 506. Consideration of the boundaries 
among minority groups is obviously beyond the scope of this paper, but we do attempt 
to add sophistication to O’Connor’s market analysis.

‘■•‘'See Horizontal Merger Guidelines, 57 Fed. Reg. 41,552, 41,554 (1992) (“The 
Agency will first define the relevant product market with respect to each of the products 

of each of the merging firms.’’).
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live bodies to conduct analysis at this level of detail would be prohibitively 
burdensome.

The Justice Department has decided to define industries according to 
two-digit Standard Industrial Classification (SIC) codes for the purpose of 
establishing minority contracting benchmarks. *5®The Department justified 
this decision on the ground that existing data would not support estimates 
at the four-digit level, but left open the possibility of more refined analysis 
in the future if better data permitted it.'^’ A closely related issue is the geo­
graphical boundaries of a market.The Justice Department proposes to 
start from the premise that federal contracting is conducted in a national 
market but to set the benchmarks on a regional basis where the data indi­
cate that an industry operates regionally.'^^ While not as refined as some an­
titrust analyses, we believe that this SIC approach captures empirically 
sufficient “competitive reality” to assess whether nonminority firms are un­
duly burdened by affirmative action. If the Court is sincere in its assertion 
that strict scrutiny is not “strict in theory, but fatal in fact,”*^ it cannot re­
quire more validation than can be practicably estimated.

'^’See Response to Comments to Department of Justice Proposed Reforms to Af­
firmative Action in Federal Procurement, 62 Fed. Reg. 25,648, 25,650 (1997).

’^*See id.
’^^Recall that the Court objected to the lack of geographical limits on the Rich­

mond plan in Croson. See supra note 64.
'^’See Proposed Reforms to Affirmative Action in Federal Procurement, 61 Fed. 

Reg. 26,042,26,045 (1996).
'^^Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 237 (1995) (quoting Fullilove 

V. Klutznick, 448 U.S. 448, 519 (1980) (Marshall, J., concurring in judgment)).
'”Cf. Gewirtz, supra note 110 (arguing that the costs of uncertainty should not be 

borne by the historical victims of discrimination).
In evaluating the adequacy of environmental impact statements, courts tolerate 

incomplete information even when better data are expected. See Alaska v. Andrus, 580 
E2d 465, 473-74 (D.C. Cir.), vacated in nonpertinent part sub nom. Western Oil & Gas 
Ass’n V. Alaska, 439 U.S. 922 (1978).

Where [the] cost [of proceeding without more and better information! has been 
considered, and where the responsible decisionmaker has decided that it is out­
weighed by the benefits of proceeding with the project without further delay, the 
courts may not substitute their judgment for that of the decisionmaker and insist 
that the project be delayed while more information is sought.

Id. (emphasis omitted).
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§ 2-5(d). The 100 Percent Problem

The single-market rationale is so potent a justification that it might at 
times justify a 100 percent minority government contracting goal. This pos­
sibility presents itself whenever the size of the minority shortfall in the pri­
vate sector is equal to or exceeds total government spending in that 
market.'5^ In the Introduction, we suggested that the DoD might have to di­
rect 100 percent of its prime construction contracts to minority firms to 
correct for private sector underutilization.The facts of Fullilove provide 
another example. Justice Powell’s concurrence found that

(a 10 percent government! set-aside would reserve about 0.25% of all 
the funds expended yearly on construction work in the United States for 
approximately 4% of the Nation’s contractors who are members of a mi­
nority group. The set-aside would have no effect on the ability of the re­
maining 96% of contractors to compete for 99.75% of construction 

funds. *5®

But if a 10 percent set-aside would reserve only 0.25 percent, then a 100 
percent set-aside would have reserved only 2.5 percent of the overall — 
combined public and private — construction market. The disfavored non-

*5*One way to avoid the 100 percent problem is to increase total government pur­
chases in a particular market. Like providing direct payments to nonminority sellers dis­
advantaged by affirmative action, see supra note 138, increasing government spending 
would have the effect of shifting the burden of the affirmative action program from the 
nonminority sellers in the relevant market to taxpayers generally. In some markets, ex­
panding government purchasing could eliminate completely the burden on nonminor­
ity sellers. The burden on the public fisc of such a policy, however substantial, is of lesser 
constitutional weight than the goal of remedying private discrimination. As a policy 
matter, expanding government purchasing may not be totally implausible given con­
gressional willingness to buy and destroy surplus agricultural products. Taken to an 
extreme, however, increased government spending to remedy private discrimination 
buying and throwing away vast quantities of minority-produced cheese, for instance — 
may create a constitutionally objectionable expressive harm. See infra text accompa­

nying note 171.
*®^See supra text accompanying notes 34-35.
'5’Fullilove, 448 U.S. at 514 (Powell, J., concurring) (citation omitted).
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minority contractors under the unjust enrichment principle might not be 
unduly burdened by even a 100 percent government set-aside, because these 
96 percent of contractors would still be able to compete for 97.5 percent of 
total construction funds. *5’ Thus, sufficient private underutilization of mi­
nority contractors in a market where private purchases are much larger 
than public sales could lead to a 100 percent minority construction goal. In 
this section, we explore whether there is something uniquely objectionable 
about a 100 percent affirmative action goal.

Federal courts have already shown a hostility toward 100 percent goals. 
For example, in Carter v. Gallagher, the Eighth Circuit struck down a district 
court order requiring the Minneapolis Fire Department to fill 100 percent 
of its next twenty positions with eligible minority applicants.'^ The court 
rejected this “absolute preference,” but suggested that a one-to-two hiring 
ratio (33 percent goal) would be appropriate.'^’ And in United States v. Par-

'’’'The combined market analysis in Concrete Works of Colo., Inc. v. City & 
County of Denver, 36 F.3d 1513 (10th Cir. 1994), provides another example. Minority 
availability was approximately 5.8 percent, see id. at 1525 (17.4 percent (utilization) 3 
(estimated disparity index) - 5.8 percent (availability)), so the combined public and pri­
vate disparity index of 0.43 for 1990, see id. at 1529, implies an overall minority utiliza­
tion rate of 2.5 percent. Because the relevant public construction programs represented 
approximately 2 percent of all construction in the Denver metropolitan area, see id., di­
recting 100 percent of public spending to minority firms would (at a maximum) in­
crease overall utilization to 4.5 percent, still short of the 5.8 percent one would expect 
absent discrimination.

‘*”452 R2d 315 (8th Cir. 1971) (en banc).
****id. at 324, 331. The closest the court came to articulating a justification for the 

distinction between a 100 percent and 33 percent goal was the following: “(A) hiring 
remedy based on an alternating ratio such as we here suggest will by no means necessar­
ily result in hiring less qualified minority persons in preference to more qualified white 
persons.” Id. (emphasis added). I'his statement is true, but the same could be said of an 
absolute preference. If the next twenty most qualified applicants are all minorities, a 100 
percent hiring goal merely ensures that the best applicants are in fact hired. Conversely, 
a strict one-to-two mandate will result in the hiring of a less qualified minority person 
any time three white applicants in a row are more qualified than the best minority ap­
plicant. Decided in 1971, Carter preceded the Supreme Court’s landmark affirmative ac­
tion decisions, so it is perhaps understandable that the Eighth Circuit in effect limited 
affirmative action to the role of a prophylactic against future discrimination. But to the 
extent affirmative action also seeks to eradicate the effects of past discrimination, a goal 
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adtsCy three sitting Supreme Court Justices criticized a 50 percent promo­
tion goal on the explicit ground that it could not be distinguished from a 
100 percent quota.Faced with a long history of recalcitrance on the part 
of the Alabama Department of Public Safety to integrate the ranks of its 
state troopers, a federal district court ordered a temporary one-to-one pro­
motion plan. Justice Brennan, for a plurality of the Court, concluded that 
the requirement did **not disproportionately harm the interests, or unnec­
essarily trammel the rights, of innocent individuals, because it only post- 
ponefdl the promotions of qualified whites.”'*"’ In a dissent joined by Chief 
Justice Rehnquist and Justice Scalia, Justice O Connor argued.

Such a justification, however, necessarily eviscerates any notion of nar­
rowly tailored” because it has no stopping point; even a 100% quota 
could be defended on the ground that it merely determined how 
quickly the Department progressed toward some goal. . . [Pjrotection 
of the rights of nonminority workers demands that a racial goal not sub­
stantially exceed the percentage of minority group members in the relevant 
population or work force absent compelling justification. ***

the Supreme Court has time and again endorsed, some preference for equally or lesser 
qualified minorities is appropriate. If there is a unique constitutional defect to a 100 per­
cent affirmative action goal. Carter did not identify it.

‘*^480 U.S. 149, 198-99 (1987) (O’Connor, J., dissenting).
'®’Id. at 183 (plurality opinion of Brennan, J.). Justice Powell made essentially the 

same point in his concurrence: “Although some white troopers will have their promo­
tions delayed, it is uncertain whether any individual trooper, white or black, would have 
achieved a different rank, or would have achieved it at a different time, but for the pro­
motion requirement.” Id. at 189 (Powell, J., concurring).

Justice Stevens cast the fifth vote to uphold the plan. The key for Stevens was the 
discretionary power of a district judge to fashion an equitable remedy in response to a 
proven constitutional violation. See id. at 193-94 (Stevens, J., concurring in judgment). 
Stevens suggested more rigorous review of affirmative action adopted by legislative bod­
ies, but minimized the burden on white officers in terms consistent with our unjust en­
richment” argument: “Inevitably, promotions of the white officers who have been 
beneficiaries of the past illegal conduct may be delayed even though they are ‘innocent 
victims’ in the sense that they are not individually responsible for the past illegal con­
duct. ” Id. at 193 n.2.

’^Id. at 199 (O’Connor, J., dissenting) (emphasis added) (citation omitted).
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Thus, the dissenters’ objection to the 100 percent goal was derived from 
concern for “the rights of nonminoritfiesj.”

However, the combined market figures from Fullilove and the unjust 
enrichment principle more generally suggest that the rights of nonminori­
ties need not be unduly burdened by a high government affirmative action 
goal — if there are private alternatives for which the nonminorities can com­
pete. Indeed, a narrow way to read the Paradise dissent to make it consistent 
with the foregoing is to focus on the possibility that the nonminorities who 
were denied promotion were not as a class unjustly enriched by private dis­
crimination in favor of nonminority police.'^’ Such conditions are much 
different from the procurement context, where private buyers may overuti­
lize the same nonminorities disadvantaged by public affirmative action. In 
the procurement context, even a 100 percent minority utilization goal may 
have very little effect on the total size of nonminority firms’ opportunities. 
And, properly designed, a corrective affirmative action program would (at 
most) reduce the nonminority combined market share to the level one 
would expect absent private buyer discrimination.

Justice O’Connor thus could still maintain that a racial goal cannot “sub­
stantially exceed the percentage of minority group members in the relevant 
population” but conclude that when sellers compete for both government 
and private buyers, the relevant population should be a combined public and

’*’The State of Alabama is clearly a monopsonist with respect to Alabama state 
troopers. In other words, there is no demand substitutability for troopers. With the 
massive increase in private policing services, see Welcome to the New World of Private 
Security, Economist, Apr. 19, 1997, at 21, there may be some degree of supply 
substitutability, but the possibility of nonminorities switching to a competitive private 
job at the time of promotion might be de minimis. If so, a 100 percent minority pro­
motion goal forecloses 100 percent of nonminority opportunities in the relevant 
market.

•“The procurement context is also distinguishable from employment in that 
minority-owned firms may include nonminorities. Even a 100 percent minority set- 
aside allows substantial nonminority participation. Nonminorities “may participate by 
having up to 49% ownership or control of a minority establishment, by taking up to 50% 
participation in a joint venture with a minority contractor and by bidding successfully 
for subcontracts awarded by minority prime contractors.” Ohio Contractors Ass’n v. 
Keip, 713 E2d 167, 174 (6th Cir. 1983).

'^^See supra notes 157-59 and accompanying text.
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private market. In the FulUlove context, preferring minority-owned firms on 
100 percent of government contracts might accordingly be seen as just a 2.5 
percent utilization goal in the combined public and private market (for the 4 
percent of construction firms that are owned by minorities).

Nonetheless, even if a 100 percent minority goal is non-arbitrary and 
does not unduly burden non-beneficiaries, we believe it is unconstitu­
tional.'^’ Strict scrutiny of race-conscious decisionmaking implies an addi­
tional criterion for constitutionality.'^® A government goal of 100 percent 
minority utilization may be constitutionally objectionable because such ac­
tion creates an “expressive harm.” As described by Richard Pildes and 
Richard Niemi:

An expressive harm is one that results from the ideas or attitudes ex­
pressed through a governmental action, rather than from the more tan­
gible or material consequences the action brings about.. . Public 

'“See supra notes 158-59 and accompanying text.
'*’We emphasize that we focus on the constitutionality of the goal itself, not the 

means by which the government seeks to achieve it. Thus a 100 percent goal does not ne­
cessitate a quota or set-aside which as a means might be independently objectionable. 
We instead are concerned with whether narrowly tailored means such as a declining 
schedule of bidding credits, see Ayres, Narrow Tailoring, supra note 32 — to effectuate 
a 100 percent goal could be constitutional.

'^"The Supreme Court has held that nonminority contractors have standing to 
challenge an affirmative action program because such a program creates a barrier that 
makes it more difficult for members of one group to obtain a benefit than it is for mem­
bers of another group.” Northeastern Fla. Chapter of the Associated Gen. Contractors v. 
City of lacksonville, 508 U.S. 656, 666 ( 1993). Plaintiffs are not required to show that a 
nonminority firm would have won a contract but for the affirmative action program. See 
id. The loss of opportunities to compete for contracts is recognized as a constitutional 
harm, independent from the loss of particular contracts. It would seem to follow that the 
inquiry into undue burden must extend beyond the actual loss of contracts to the mag­
nitude of the barrier itself. A 100 percent contracting goal may be an undue burden be­
cause by appearing to exclude nonminorities it imposes a barrier of unconstitutional 
magnitude, quite apart from its actual effect on contracts won and lost. Thus, the ex­
pressive harm” discussed in the text below could be conceptualized as an undue burden, 
not an additional criterion for constitutionality. We do not think this conceptual choice 
significantly affects the analysis that follows.
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policies can violate the Constitution not only because they bring about 
concrete costs, but because the very meaning they convey demonstrates 
inappropriate respect for relevant public values.'^'

The concept was originally applied to race-conscious redistricting to ex­
plain the Court’s antipathy for bizarrely shaped districts: “[RJeapportion- 
ment is one area in which appearances do matter . . . because, even apart 
from any concrete harm to individual voters, such appearances themselves 
express a value structure that offends constitutional principles.The 
Supreme Court has increasingly embraced this notion of “expressive 
harms,” most recently in Bush v. Veray^

Even though we stand by our prior analysis in arguing that a 100 per­
cent minority goal need not unduly burden nonminority firms in terms of 
“concrete costs” (if the government shows that these firms are being 
overutilized when competing for private sales),an independent limita-

'^'Richard H. Pildes 8( Richard G. Niemi, Expressive Harms, “Bizarre Districts,” 
and Voting Rights: Evaluating Election District Appearances After Shaw v. Reno, 92 
Mich. L. Rev. 483, 506- 07 (1993).

'^^Id. at 509 (footnote omitted).
'^’517 U.S. 952, 1053 ( 1996) (Souter, J., dissenting) (summarizing majority opin­

ion); see also id. at 984 ( majority opinion ). In this case, the Court struck down three con­
gressional voting districts in Texas as not narrowly tailored because they were bizarrely 
shaped and noncompact.

’^■‘If sellers catalogue public and private sales of a particular item in separate “men­
tal accounts,” they may not perceive them as interchangeable. See Richard H. Thaler, 
Anomalies; Saving, Fungibility, and Mental Accounts, J. Econ. Persp., 193 (Winter 1990). 
Thus, the psychological injury of losing all pencil sales to the government may be 
pronounced, even when private pencil sales are booming. A similar problem of concep­
tual severance arises in applying the diminution-in-value test in Takings jurisprudence. 
See Pennsylvania Coal Co. v. Mahon, 260 U.S. 393,419 (1922) (Brandeis, J., dissenting). 
This psychological harm to nonminorities does not, however, deserve the same consti­
tutional weight as the very real economic injury private buyer discrimination inflicts on 
minority sellers. Ultimately, for-profit firms are interested not in competing for contracts 
in particular sub-markets, but in winning contracts in the overall marketplace. Rather, 
as we discuss in the text, the constitutional problem derives from the fact that people 
would infer expressive meaning from minority-only participation in the government 
“account.” 
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tion of “expressive harms” can explain why the extreme (and facially 
bizarre) scope of a 100 percent goal offends constitutional principles.

Excluding nonminorities from public contracting creates a new kind 
of racial segregation. The Croson Court expressed concern with more than 
the economic costs of discrimination to minority contractors it sug­
gested that the government had an interest in dismantling a racially segre­
gated construction market.”"" But a procurement goal of 100 percent 
minority utilization seeks to do just this with regard to the sub-market of 
government purchasing. When the government’s goal is not to contract 
with the nonminority vendors in a particular market, the government s im­
pulse to remedy private discrimination is no longer in tension with, but has 
completely trumped, the long-run constitutional aspiration of race-blind 
decisionmaking."^

Pildes and Niemi have argued that such eclipsing race-consciousness 
in the redistricting context sends a constitutionally impermissible message;

Government cannot redistrict in a way that conveys the social impres­
sion that race consciousness has overridden all other, traditionally rele­
vant redistricting values. In the Court’s view, certain districts whose 
appearance is exceptionally “bizarre” and “irregular” suggest that im­
pression. Plaintiffs need not establish that they suffer material harm, in 
the sense of vote dilution, from such a district. Shaw is fundamentally 
concerned with expressive harms: the social messages government con­
veys when race concerns appear to submerge all other legitimate redis­

tricting values.’^*

While the remedial impulse is compelling, expressive harm theory suggests 
that it cannot be transcendent. A 100 percent goal sends the message that 
the government is willing to “balkanize the races by encouraging their seg-

'^Woting is the central legitimating process of a democratic system. For this rea­
son, it may be more important to avoid expressive harms in redistricting than in gov­
ernment spending. Thus, “expressive harm” theory, as developed in voting district cases, 
may not apply with the same force in the context of government procurement.

’^*“City of Richmond v. J.A. Croson Co., 488 U.S. 469, 503 ( 1989).
'”This aspiration is distinct from the popular rhetoric of color-blindness, which 

ignores current patterns of racial subordination. The expressive harm limitation falls 
well short of mandating race-neutrality; rather, it excludes only remedies that contribute 
more to the disease of discrimination than to the cure.

’’’’Pildes & Niemi, supra note 171, at 526-27.
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regation”"’ and to foreclose one form of contact (that is the relationship of 
contractual privity) that a class of citizens can have with its government. Be­
cause of these additional harms, the Fourteenth Amendment should not 
countenance a 100 percent goal.

What then? If 100 percent is too much, how can the government for­
mulate a non-arbitrary goal that — ä la Croson — seeks to remedy private 
discrimination?'®® Under the single-market justification, is there any uti­
lization goal between the traditional availability target'®' (set to remedy 
only public discrimination) and the 100 percent objective that will with­
stand strict scrutiny? We believe there is. At a minimum, the government 
should be able to engage in what we call “proportional overutilization” to 
remedy private underutilization. If governmental purchases account for X 
percent of the overall (combined public and private) market, we propose 
that the government should at least be able to remedy X percent of the over­
all shortfall in minority utilization. For example, imagine that: (1) The gov­
ernment purchases 20 percent of all widgets; (2) minority businesses have 
10 percent of all widget capacity; and (3) absent affirmative action, the gov­
ernment would purchase 10 percent of its widgets from minority firms (i.e., 
no public underutilization), but because of racial discrimination, private 
buyers would purchase only 5 percent of their widgets from minority firms. 
These assumptions imply that, absent affirmative action, minority-owned 
firms would supply only 6 percent of the overall market, representing a 
gross underutilization of 4 percentage points.'®^ Our proportional overuti­
lization standard would allow the government to set a minority utilization

'”Akhil Reed Amar 8c Neal Kumar Katyal, Bakke's Fate, 43 UCLA L. Rev. 1745, 
1749(1996).

'®®This narrow-tailoring problem does not arise in the redistricting context. For 
while Shaw and its progeny prohibit “bizarreness,” there is no requirement that the non- 
bizarre district shapes be tailored to produce a nonarbitrary goal. Shaw v. Reno, 509 U.S. 
630(1993).

’*’In accordance with Justice O’Connor’s suggestion in Croson, the traditional tar­
get to remedy government discrimination is tied to minority availability. See supra notes 
20, 62 and accompanying text. This actual minority availability percentage, however, 
needs to be adjusted to take into account what availability would be “but for” discrimi­
nation. See supra Section 4.

’’’Since government and private total purchases are assumed to be 20 and 80 re­
spectively, minority enterprises sell 2 to the government (20 x .1) and 4 to private pur­
chasers (80 X .05), which amounts to 6 out of 100 sales.
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target of 14 percent, which is 4 percentage points above the assumed over­
all minority availability of 10 percent. This proportional overutilization 
standard ties the scope of the remedy to the government’s relative position 
in the overall market. If government purchases represent 20 percent of the 
overall market, the government can try to remedy 20 percent of the overall 
minority underutilization. If (notwithstanding the prohibition against pri­
vate racial discrimination) the private market can get away with a 4 per­
centage point underutilization, the public market (notwithstanding the 
undue burden and expressive harm restrictions of the Fourteenth Amend­
ment) should be able to tolerate a 4 percentage point overutilization."”

In practice, limiting the government remedy to proportional overuti­
lization will steer public affirmative action far away from the 100 percent 
problem. Under this standard, the government s targets will be much closer 
to the estimate of minority availability (the traditional Croson utilization tar­
get). Proportional overutilization never generates a government utilization 
target percentage more than twice the estimate of minority availability.' 
Since estimates of minority firm availability are often less than 15 percent,’

'’’A slightly less conservative target would be to measure minority underutiliza­
tion not in the overall market but in the private market alone, and then to use the degree 
of private underutilization as the standard for government overutilization. In our ex­
ample, since the private market minority underutilization was 5 percentage points, the 
government under this alternative measure would be able to overutilize by 5 percentage 
points — setting a 15 percent minority procurement goal.

'’■’The gross percentage of underutilization can never be more than the availabil­
ity estimate. If minority firm availability is 10 percent, then the most underutilization 
could be is 10 percentage points. Therefore, as a theoretical matter, limiting the amount 
of government overutilization to the gross percentage of underutilization in the overall 
market will cap the government’s goal at some amount less than or equal to twice the mi­

nority availability estimate.
"’Local governments defending affirmative action plans after Croson have gener­

ally reported MBE availability figures below 15 percent. See, e.g.. Concrete Works of 
Colo., Inc. V. City & County of Denver, 36 F.3d 1513, 1524 (10th Cir. 1994) (11 percent 
availability); Contractors Ass’n, Inc. v. City of Philadelphia, 6 F.3d 990, 1009 (3d Cir. 
1993) (2.4 percent availability); Cone Corp. v. Hillsborough County, 908 F.2d 908, 916 
( 11th Cir. 1990) (12 percent availability); Associated Gen. Contractors v. City of Colum­
bus, 936 E Supp. 1363, 1372 (S.D. Ohio 1996) (2.27 percent availability). But see 
O’Donnell Constr. Co. v. District of Columbia, 963 F.2d 420, 426 (D.C. Cir. 1992) (34 
percent availability); Associated Gen. Contractors of Cal., Inc. v. Coalition for Econ. Eq-
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and government purchases usually compose only a small portion of the 
combined public and private market, most government remedial targets will 
be less than 25 percent and we predict that many will be less than 20 percent.

These limitations alone may be sufficient to insure that “a racial goal 
not substantially exceed the percentage of minority group members in the 
relevant population.The proportional overutilization standard certainly 
does not make remedying private discrimination a transcendent govern­
ment goal. This standard will normally allow the government to remedy 
only a small fraction of private discrimination. If the government, as in 
Fullilove, purchases only a small percentage of the country’s construction 
services, then it will only be able to remedy a small percentage of the private 
underutilization. If there are expressive harms “when race concerns appear 
to submerge all other legitimate {governmental) values,”'®’ then the pro­
portional underutilization approach should withstand expressive harm 
scrutiny.

Indeed, proportional underutilization may concede too much. Justice 
O’Connor’s suggestion in Paradise that a government’s utilization goal 
could not substantially exceed minority availability, was qualified by the 
phrase “absent compelling justification.”'®® Since Croson ordains remedying 
private discrimination as a compelling government interest, the propor­
tional overutilization standard may throw away too much of the remedial 
baby with the “expressive harms” bath water.'®’

uity, 950 F.2d 1401, 1414 (9th Cir. 1991) (availabilities ranging from 36 percent to 49.5 
percent). The lower figures are not surprising given that only 8.9 percent of all businesses 
nationwide were minority-owned in 1992. See Stephanopoulos & Edley, supra note 22, 
at 62-63. This figure is close to the 10 percent goal of the federal program upheld in 
Fullilove. Fullilove v. Klutznick, 448 U.S. 448, 454 (1980).

"'’United States v. Paradise, 480 U.S. 149, 199 (1987) (O’Connor, J., dissenting).
In light of the evidence of federal overutilization in some markets we presented in 

Section 2, some federal affirmative action programs may not meet this standard. Al the 
same time, private discrimination may justify current levels of affirmative action in 
other markets and suggest areas for constitutionally permissible expansion.

"^Pildes & Niemi, supra note 171, at 526-27.
'^^Paradise, 480 U.S. at 199 (O’Connor, J., dissenting).
"’If one accepts our assertion that the critical constitutional defect of a 100 per­

cent goal in the procurement context is the resulting expressive harm, then it follows that 
the highest percentage goal that does not generate expressive harms is constitutional.

99



NYU Working Papers on Labor and Employment Law: 1998-1999

A more aggressive approach for calculating the government s utiliza­
tion target would estimate minority availability assuming that the under­
utilized capacity in the private sector was shifted to the public sector. 
Returning to our previous example, if government purchases represent 20 
percent of the overall market, and if private minority utilization is half of 
minority overall availability (5 percent versus 10 percent), then these as­
sumptions imply that minority firms could supply 25 percent of the capac­
ity needed for the government contracts.'^® Even though, by assumption.

Thus, the logical inquiry is: What is the maximum minority utilization goal that avoids 
expressive harm? The most satisfactory answer would approximate the results of a hy­
pothetical survey of public opinion with respect to a spectrum of utilization goals. Per­
haps expressive harm results whenever the goal substantially exceed[s] availability. Id. 
at 199 (O’Connor, L, dissenting). At the other extreme, perhaps mere token nonminor­
ity participation is sufficient to demonstrate that the government has not allowed “race 
concerns ... to submerge all other legitimate (governmental) values,” Pildes & Niemi, 
supra note 171, at 527, or at least that the government has not maintained “a racially seg­
regated ... market.” City of Richmond v. J.A. Croson Co., 488 U.S. 469, 503 (1989). 
These examples demonstrate that the phrase expressive harms is not self-defining. 
Outlining the upper limit of a procurement goal seems to be as arbitrary as deciding 
when irregular voting districts are unconstitutional. But while selecting the maximum 
percentage goal that avoids expressive harms may seem somewhat arbitrary, at least the 
rationale is clear. In contrast, the proposals discussed in the text offer precise method­
ologies to calculate minority procurement goals, but are not narrowly tailored to avoid 
expressive harms. Nonetheless, these methodologies yield goals narrowly tailored to 
remedy private discrimination, since any goal up to 100 percent could survive this prong 
of strict scrutiny. And because these proposals will generally produce goals well below 
100 percent, we believe they avoid “expressive harms under any plausible definition of 
that phrase. They are designed to yield nonarbitrary goals, not to push the envelope of 

constitutionality.
•’"Again, since government and private total widget purchases are assumed to be 

20 and 80 respectively, minority enterprises sell 2 to the government (20 x .1) and 4 to 
the private market (80 x .05), which amounts to 6 out of 100 sales. See supra note 182. 
Private discrimination would free up an additional 4 widgets that minorities might sup­
ply to the government. Minority sellers would offer 6(2 + 4) and nonminority sellers 
would offer 18 for a total widget capacity from minority and nonminority firms of 24. 
Minority availability under this approach would be 6/24 or 25 percent.

An even more aggressive approach would also estimate how much less nonminor­
ity firms were available to supply the government given the overutilization of nonmi­
nority capacity in the private market. Applied to our example, private overutilization of
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minority firms represent only 10 percent of overall capacity, private dis­
crimination frees up some of this capacity to compete for government con­
tracts. This “shifting availability” approach still avoids the 100 percent 
problem because even taking into account the shift of minority capacity 
toward vying for government contracts (because of private discrimination), 
the minority percentage of firms competing for government procurement 
deals will always be less than 100 percent.

The “shifting availability” approach, however, calls into question why we 
even need to use affirmative action to remedy private discrimination at all. If 
the minority capacity freed by private discrimination is truly available — in 
the sense of being qualified, willing, and able — to compete for government 
contracts, then this disproportionately large group of minority bidders 
should be able to garner a disproportionate share of the public contracts even 
without affirmative action.'” As long as we are confident that government

nonminorities would reduce nonminorities’ capacity to supply the public market from 
18 to 14. Minority sellers would offer 6 of 20 widgets offered to the government for an 
estimated minority availability of 30 percent. For a more rigorous example of the gen­
eral equilibrium effect of racial overutilization in a two sector model, see John J. Dono­
hue III 8{ James Heckman, Continuous Versus Episodic Change: The Impact of Civil 
Rights Policy on the Economic Status of Blacks, 29 J. Econ. Literature 1603 (1991). We 
discuss further ramifications of this approach below. See infra text accompanying notes 
192-95.

•’•This criticism is related to even more fundamental arguments about whether 
free market competition can drive out discrimination or its effects. See, e.g., Gary S. 
Becker, The Economics of Discrimination (2d ed. 1971); Richard A. Epstein, Forbidden 
Grounds: The Case Against Employment Discrimination Laws 9 ( 1992) (“Competitive 
markets with free entry offer better and more certain protection against invidious dis­
crimination than any anti-discrimination law.”); Ian Ayres, Price and Prejudice, New Re­
public, July 6, 1992, at 30 (“(Epstein’s) argument is not that bigots don’t exist. But he 
believes that in an unregulated market, it would be as i/bigotry didn’t exist.”). Under this 
theory, discrimination by a few private buyers would not have any effect on overall mi­
nority utilization because the affected minority sellers would just turn around and sell 
their capacity to the non-discriminating portion of buyers — including public pur­
chasers.

Policymakers should be attuned to whether the nondiscriminating portion of the 
private market itself has the ability to soak up the excess minority capacity created by the 
discriminatory portion of the private market — or whether race-neutral policies might 
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agents are not continuing to discriminate covertly against minority bidders, 
then the government’s competitive bidding process by itself would have the 
effect of remedying a substantial part of private discrimination.

One answer of course is that we may not be confident that government 
agents are not finding ways to discriminate covertly against a dispropor­
tionately large group of minority bidders.*’^ But as an empirical matter, we 
believe that a more satisfying answer to this objection combines elements of 
both the but-for and single-market justifications. Private discrimination in 
all likelihood not only causes minority capacity to shift toward a less dis­
criminatory government sector but also reduces minority capacity. As dis­
cussed above, minority firms subjected to upstream discrimination by their 
suppliers will have higher costs of doing business and have more difficulty 
winning low-bid procurement competitions.”’ A but-for adjustment that 
estimates how much capacity minority firms would have for government 
service in the absence of private discrimination thus could potentially go 
a long way toward implementing a “shifting availability approach.”"* But- 
for adjustments not only can reduce the skewing effect of private discrimi­
nation on government purchasing, but by estimating shifting minority 
availability this approach can also indirectly compensate for private under-

generate a more competitive industry structure which would allow private market forces 
to mitigate the effects of private discrimination. Affirmative action in government pro­
curement at times could crowd out a private response by nondiscriminators. See also 
supra note 106 (discussing the possibility that government affirmative action could ex­
acerbate private discrimination). In other contexts, government affirmative action can 
promote enhanced private purchases — for example, by demonstrating to the private 
market the viability of minority enterprises. See supra note 5 (discussing how the gov­
ernment’s affirmative action with regard to Marian Anderson ultimately led the private 
market to stop discriminating). As a matter of prudent policy, the government s attempts 
to remedy private discrimination stand on strongest ground to the extent that such poli­
cies promote (or at least do not retard) the ability of the private market to compensate 
for the effects of private discrimination.

”^If we estimate that 25 percent of the capacity available for government pur­
chases comes from minority businesses, then the fact that the government achieves only 
a 17 percent minority utilization rate, for example, might be evidence of government 
discrimination as well.

’’’See supra note 130.
‘'’■‘Here, the but-for adjustment would not simply ask how much larger minority 
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Utilization itself. Bidding data in particular can provide rich statistical evi­
dence to make this availability adjustment.”’

Whether the government opts for the more aggressive “shifting avail­
ability” approach or the more conservative “proportional overutilization” 
strategy, the foregoing discussion shows that the 100 percent problem is 
not insurmountable. Indeed, if a government were truly serious about 
remedying the effects of private discrimination without setting a 100 per­
cent minority procurement goal, the government might instead encourage 
more private purchases from affected minority firms. Instead of buying 100 
percent of its pencils from minority firms, the government might use a 
variety of means to encourage private purchasers to buy, say, 10 percent of 
their pencils from minority firms.Setting a goal that private firms do 
not underutilize minority sellers would most directly remedy private 
discrimination without creating the expressive harm associated with an all­
minority government contracting corps. Another advantage of this ap­
proach is its potential to provide a complete remedy in markets where 
government spending is insufficient to compensate for private underuti­
lization.”^

firms would be on average, but, holding private sales constant, how much more capac­
ity would be available for government service.

‘‘^^Using a limited dependent variable regression (such as logit or probit), it would 
be possible to estimate the probability of a firm winning a government contract given a 
variety of capacity-related variables (age, capital, employment) and whether or not the 
firm is minority-owned. If regressions estimated that minority firms win 20 percent 
fewer contracts than nonminority firms with the same capacity characteristics, it would 
suggest that, but for discrimination, MBEs would win 20 percent more contracts. If 
MBEs currently win 5 percent of government contracts, this analysis would suggest that 
they have the capacity to win 20 percent more, so an affirmative action plan could rea­
sonably set a 6 percent ( = 1.2 x .05) utilization goal.

''*’For instance, the government could impose a “tax” on firms that do not meet 
industry-specific minority utilization goals. This tax might be deemed more fair because 
the cost of underutilization would be borne more directly by putative discriminators 
than by the general public.

’’^Even though the federal government has attempted an analogous employment 
regulation with regard to government contractors, we are under no illusion that this di­
rect solution to the 100 percent problem is likely to be adopted in the current political 
climate.
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§ 2-6. PUBLIC REMEDIES FOR PRIVATE DISCRIMINATION 
IN EMPLOYMENT

While this paper has focused on racial”® affirmative action in government 
procurement,”’ the single-market justification can also be used to validate

’’’Our analysis might also be useful in assessing whether the government can con­
stitutionally remedy other types of private discrimination such as discrimination 
based on religion. The government remedies private religious discrimination because 
religion, like race, is a suspect classification for government regulation. There are no re­
ligious preference programs in government procurement, but the government does take 
religion-conscious action in other areas. Most commonly, the government is required on 
free exercise grounds to accommodate certain religious practices of its employees (e.g., 
not working on the Sabbath). The justification for religious accommodations, however, 
is to alleviate the burdens on religious minority groups resulting from government ac­
tions or policies, so private discrimination seems largely irrelevant.

A more interesting question is whether the government could choose to display 
publicly particular religious symbols to remedy private discrimination. In Allegheny 
County V. Creuter Pittsburgh ACLi/, lustice O Connor upheld against an Establishment 
Clause challenge a display on public property including a Jewish menorah and a Christ­
mas tree. 492 U.S. 573,632 (1989) (O'Connor, J., concurring in part and concurring in 
judgment). While O’Connor admitted that the menorah was a clearly religious symbol, 
she nonetheless concluded “that the city did not endorse Judaism or religion in general, 
but rather conveyed a message of pluralism and freedom of belief during the holiday sea­
son.” Id. at 635. As one commentator concluded, “(rjeligious displays of faiths which 
have clearly been the subject of past and present discrimination by a particular commu­
nity would be less likely to raise endorsement problems than religious displays of sects 
that cannot point to such a background.” Tseming Yang, Race, Religion, and Cultural 
Identity: Reconciling the Jurisprudence of Race and Religion, 73 Ind. L.J. 119, 183 
(1997). This inquiry into the particular community is consistent with our single-market 
justification for race-conscious government action, and the more general principle that 
the message conveyed by government action matters, supports our expressive harm re­

striction on public affirmative action.
’’’Focusing on procurement is somewhat unusual even though more than 10 bil­

lion dollars is allocated annually by race-conscious federal and state procurement. Legal 
academics show a disproportionate interest in assessing whether affirmative action in 
education is constitutional. For example, a LEXIS search of law reviews (LAWREV Li­
brary, ALLREV File (Sept. 29, 1998)) found 593 articles with “affirmative action” w/10 
education, but only 204 articles with “affirmative action” w/IO (procurement or con­
tracting).

104

Chapter 2. Using Public Affirmative Action to Remedy Private Discrimination 

remedial race consciousness in public employment where the government 
at times competes with the private market.^“® It would be perverse to argue 
that the state or federal government “can use its spending powers to remedy 
private discrimination”^®’ when paying for urinals but not when paying for 
secretarial services. Surely, the government’s interest in remedying private 
discrimination in employment is just as compelling as in wholesale com-

z'X’Private discrimination might also serve as a new basis for affirmative action in 
higher education admission. The University of Texas in the recent Hopwood litigation 
tried to defend its affirmative action program with both diversity and remedial ratio­
nales. Hopwood V. Texas, 78 F.3d 932, 948 (Sth Cir. 1996), cert, denied, 518 U.S. 1033 
(1996). But as is all too often the case, the appellate court concluded that the state had 
the power to remedy only its own past discrimination. Quoting Wygant, the Fifth Cir­
cuit found, as in Taxman, that:

The Supreme Court has “insisted upon some showing of prior discrimination by 
the governmental unit involved before allowing limited use of racial classifications 
in order to remedy such discrimination.” . . . Accordingly, the state’s use of reme­
dial racial classifications is limited to the harm caused by a specific state actor.

Hopwood, 78 F.3d at 949-50 (quoting Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 274 
(1986) (plurality opinion of Powell, J.) (citing Hazelwood School Dist. v. United States, 
433 U.S. 299 (1977))); see also Taxman v. Bd. of Educ. of Piscataway, 91 F.3d 1547, 1563 
(3d Cir. 1996) (en banc) (“ (A J non-remedial affirmative action plan cannot form the ba­
sis for deviating from the antidiscrimination mandate of Title VII... the Board’s adop­
tion of its affirmative action policy ... was not intended to remedy the results of any prior 
discrimination or identified underrepresentation of Blacks within the Piscataway School 
District’s teacher work force as a whole.”), cert, granted, 117 S. Ct. 2506 (June 27, 1997), 
cert, dismissed, 118 S. Ct. 595 (Dec. 2, 1997). Once again, the appellate courts are mired 
in a Wygant world. Private discrimination against minorities in higher education is — as 
an empirical matter — probably not nearly as significant as in many job markets. But 
there are still undoubtedly some private educational institutions that discriminate against 
minorities. Bob Jones University completely excluded African Americans from enroll­
ment until 1971. And to this day the University “continues to deny admission to applicants 
engaged in an interracial marriage or known to advocate interracial marriage or dating. 
Bob Jones Univ. v. United States, 461 U.S. 574,581 (1983) (holding that nonprofit private 
schools that prescribe and enforce racially discriminatory admission standards do not 
qualify as tax-exempt organizations). Even though affirmative action in favor of minori­
ties may be the order of the day in most United Slates law schools, there is a possibility 
that the University of Texas competes with private law schools that discriminate against 
minorities in admission. If a government school could show minority underutilization in 
private law schools in the same geographic market, it should be constitutionally allowed 
to favor minority applicants to counteract the effect of the private discrimination.

^"’City of Richmond v. J.A. Croson Co., 488 U.S. 469, 492 (1989). 
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mercial markets— if not more so. This section sketches how the govern­
ment might go about estimating these forms of private discrimination 
“with the particularity required by the Fourteenth Amendment.

The analogy to employment is direct. Among the many services that 
the government routinely procures are labor services from employees. 
Given the pervasive evidence of private discrimination in employ- 
ment'*” — notwithstanding the threat of Title Vll liability private dis­
crimination, as an empirical matter, has the potential to justify broad 
programs of affirmative action in government employment.

If, for example, qualified minority accountants were being discrimi­
nated against — and therefore underutilized — by private employers, the 
government would be justified in favoring minorities in its hiring to coun­
teract the effects of the private discrimination. Because both public and pri­
vate employers hire accountants, a race-conscious hiring preference can be 
consistent with the unjust enrichment principle. Nonminority accountants 
who are disadvantaged by the government s affirmative action are not un­
duly burdened if they are being overutilized in the private sector by garner­
ing a disproportionate share of jobs.

As in the procurement context, the single-market rationale is limited. 
Government affirmative action in hiring would be justified only if the disad­
vantaged nonminority applicants had the opportunity to compete instead for 
private jobs where they were given an unjust advantage. The government 
could not, for example, premise affirmative action in hiring firefighters on 
private discrimination, because there are no private markets for firefighters.^®^

»»Id.
Clear and Convincing Evidence: Measurement of Discrimination in Amer­

ica (Michael Fix & Raymond J. Struyk eds., 1993); Stephanopoulos & Edley, supra note 
22, at 20-25; John J. Donahue III & Peter Siegelman. The Changing Nature of Employ­
ment Discrimination Litigation, 43 Stan. L. Rev. 983 (1991); Roger Waldinger & Thomas 
Bailey, The Continuing Significance of Race: Racial Conflict and Racial Discrimination 
in Construction, 19 Pol. & Soc’y 291 (1991) (a case study of racial discrimination in the 
New York construction industry); PrimeTime Live, supra note 19.

^®*However, supply-side substitutability would still be relevant. Firefighting may 
be more reasonably described as physical/semi-skilled labor. If so, the government as 
an employer of firefighters may in reality be competing with a number of private 
employers — including construction companies, for example. The government might 
then be justified in increasing its minority hiring of physical/semi-skilled employees to 
compensate for minority underutilization in this broader market. Recall the discussion 
of Alabama state troopers, supra note 165.
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But upon a showing that both the government and private firms compete for 
a certain group of employees, the government — consistent with the narrow 
tailoring requirements — should be able to favor minority employees to 
counteract the effects of private hiring discrimination.

The potential impact of the single-market rationale on affirmative ac­
tion in government employment can be vividly illustrated by the much 
publicized Taxman case.^®^ While the case directly presented the question of 
whether a diversity justification for a race-conscious employment decision 
violated Title VII, the Third Circuit in deciding the matter went out of its 
way to explain why a remedial theory could not validate the school board’s 
race-conscious action; “[In Wygant], the Court determined that under the 
Constitution a public employer’s remedial affirmative action initiatives are 
valid only if crafted to remedy its own past or present discrimination; that 
is, societal discrimination is an insufficient basis for “imposing discre­
tionary legal remedies against innocent people.”^®* Here we see the Third 
Circuit en banc continuing to cleave to Wygant notwithstanding Croson’s 
explicit and repeated conclusion that a state “has the authority to eradicate 
the effects of private discrimination within its own legislative jurisdic­
tion.”^®^ The Third Circuit quotation is also revealing because of slippage 
between the first and second clauses. We agree that “societal discrimination 
is an insufficient basis for ‘imposing discretionary legal remedies against in­
nocent people,’ ’’but we do not believe that this implies “a public employer’s

^"^Taxman, 91 F.3d at 1547. In 1989, the Piscataway, New Jersey, Board of Educa­
tion decided for budgetary reasons

to reduce the teaching staff in the Business Department at Piscataway High School 
by one. At that time, two of the teachers in the department were of equal seniority, 
both having begun their employment with the Board on the same day nine years 
earlier. One of those teachers was ... Sharon Taxman, who is White, and the other 
was Debra Williams, who is Black. Williams was the only minority teacher among 
the faculty of the Business Department.... In prior decisions involving the layoff 
of employees with equal seniority, the Board had broken the tie through a ran­
dom process....”

91 F.3d at 1551. Instead of flipping a coin, the Board laid off Taxman to preserve some 
racial diversity in the school’s business department. See id. al 1552. Taxman sued claim­
ing that her layoff violated Title VII. See id. The Third Circuit (en banc) agreed. See id. 
at 1565.

Taxman, 91 F.3d al 1560 (quoting Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 
274-76 (1986)).

^"^Croson, 488 U.S. at 491 -92.
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remedial affirmative action initiatives are valid only if crafted to remedy its 
own past or present discrimination.” A public employer should not be able 
to favor minority lawyers to remedy discrimination against minorities in 
society generally, but a public employer should be able constitutionally to 
remedy private discrimination against minority lawyers cjua minority 
lawyers. Once again, the nonminority lawyers who would be disadvantaged 
by such a public program may be “innocent of discriminating themselves, 
but they also would have been unjustly enriched — unfairly advantaged 
by private employment discrimination.

We are not arguing that evidence of private discrimination could have 
changed the outcome of Taxman. It is unclear whether a high school busi­
ness department competes with private employers for applicants.® But 
when private employers for substitute jobs discriminate against minorities, 
the unjust enrichment principle is consonant with Supreme Court ju­
risprudence distinguishing between race-conscious decisionmaking in 
hiring and layoffs.^»’ The government employees disadvantaged by race­
conscious layoffs are not unjustly enriched by the private discrimination 
or at least not in the same way as nonminority applicants who, by hypoth­
esis, are advantaged in competing for private jobs. Despite the argument s 
logic and consistency with doctrine, remedying private discrimination re­
mains an important and largely unexplored rationale for justifying public 
affirmative action in employment.

An affirmative action program in public employment designed to rem­
edy private discrimination can also survive Title VII scrutiny. The constitu­
tional hurdle is higher than the statutory one,^'° so we could argue that such

^‘“Sce our discussions of supply substitutability, supra text accompanying notes 

145-48,165.
^“*‘While hiring goals impose a diffuse burden, often foreclosing only one of sev­

eral opportunities, layoffs impose the entire burden of achieving racial equality on par­
ticular individuals, often resulting in serious disruption of their lives. That burden is too 
intrusive.” Wygant, 476 U.S. at 283 (plurality opinion) (footnote omitted).

^’®“(T]he sfflfuiory prohibition with which [a public] employer must contend was 
not intended to extend as far as that of the Constitution. Johnson v. Transportation 
Agency, Santa Clara County, 480 U.S. 616,628 n.6 ( 1987).

One result of this lower statutory hurdle is that a private affirmative action pro­
gram could withstand a Title VII disparate treatment challenge, even though the statis­
tical evidence of discrimination justifying the program would not be sufficient to defend 
an analogous government program against a constitutional challenge. See id. at 633 n.lO 
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a result follows a fortiori. Because the Court has developed separate consti­
tutional and statutory doctrines, however, we examine Title VII explicitly.

Applying the legal standard announced in United Steelworkers of Amer­
ica V. the Third Circuit in Taxman justified its holding that the di­
versity rationale violated Title VII on the grounds that such a rationale 
failed to“‘have purposes that mirror those of the [Civil Rights Act of 1964)’ 
and second,. . . ‘unnecessarily trammel(ed) the interests of the (nonminor- 
ity] employees.’ In contrast to diversity, remedying discrimination was 
the overarching goal of the Civil Rights Act of 1964,^’^ so a program with 
this end satisfies the first prong of Weber.

On the second prong, the Weber Court noted three aspects of the plan 
it upheld: ( 1 ) The plan did not require the discharge of white workers and 
their replacement with new black hirees; (2) the plan did not create an ab­
solute bar to the advancement of white employees; and (3) the plan was 
temporary, designed to eliminate a manifest racial imbalance, not to main­
tain racial balance.A constitutional affirmative action program in public 
hiring or promotion would avoid all of these vices, and thereby satisfy the 
second prong of Weber. A program based on a private discrimination ratio­
nale would not create an “absolute bar” for nonminorities because it is 
premised on the existence of discrimination in favor of nonminorities in 
the private labor market. In the private market, at least, opportunities for 
nonminorities are in (over-)abundance. And, as discussed above,^*^ the af­
firmative action goals that we recommend to remedy private discrimination 
would create racial preferences for less than 25 percent of the public jobs. In 
addition, such a program is temporary in the sense that it will last only as 
long as the effects of the private discrimination it seeks to counteract.

(distinguishing between the “manifest imbalance” Title VII standard and the“prima fa­
cie” constitutional standard).

2>'443 U.S. 193 (1979).
^’Taxman v. Bd. of Educ. of Piscataway, 91 F.3d 1547, 1550 (3d Cir. 1996) (en 

banc) (quoting Weber, 443 U.S. at 208), cert, granted, 117 S. Ct. 2506 (June 27, 1997), 
cert, dismissed, 118 S. Ct. 595 (Dec. 2, 1997).

^’^The Court has explicitly referred to “Title VII’s purpose of eliminating the ef­
fects of discrimination in the workplace.” Johnson, 480 U.S. at 630.

2HWeber, 443 U.S. at 208.
^'^See supra notes 181-97 and accompanying text.
'•If the public program demonstrates to private employers the viability of nondis- 

criminatory employment practices, then the program is temporary in the sense of aim-
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§2-7. CONCLUSION

Marian Anderson’s voice should still be heard today. The basic notion that 
the government should be able to correct for private discrimination res­
onates in the echoes of that Easter morning concert almost 60 years ago. 
Constitutional law has gone badly wrong if its principles would bar a repeat 
performance. But many courts, legal commentators, and even the Clinton 
Justice Department would do exactly that. Indeed, the National Park Ser­
vice’s invitation to Anderson would have been unconstitutional under the 
widely accepted interpretation of Wygant that the government can use 
affirmative action only to remedy its own discrimination.Anderson s in­
vitation is an example of the pure single-market justification. The govern­
ment did not cause the DAR’s refusal to deal (as would be required by the 
causal justification); nor did private discrimination cause the government s 
invitation process to have a discriminatory effect (as would be required by 
the but-for justification). Instead, the National Park Service in making the 
invitation favored Anderson because of her race in order to counteract the 
effects of private discrimination.

Contrary to the Wygant approach, we believe Eleanor Roosevelt was 
right. The moral intuition that government resources can be used to rem­
edy private discrimination can withstand strict scrutiny. Nonminority 
singers were admittedly disadvantaged by Anderson’s invitation. But the 
government’s invitation was narrowly tailored to remedy private discrimi­
nation. Nonminority singers could hardly claim an undue burden when 
they had such disproportionate access to private venues.

ing at eliminating discrimination, rather than maintaining a permanent preference. See 
supra note 191 (discussing possible impacts of public affirmative action on private be­
havior). Alternatively, one could simply assume provision for expiration or regular re­
view. See supra note 64 and accompanying text; see also infra note 221 (discussing why 
a “sunset” requirement is inappropriate).

^'^Even those —like Justice Scalia — who would reject most affirmative action 
plan validations for failing to provide individualized proof of discrimination would be 
hard pressed to deny that Anderson was the victim of identifiable discrimination. To be 
sure, the federal government engaged in a large variety of discrimination. But the Equal 
Protection clause does not allow the government to favor minority singers to make up 
for the government’s discrimination against, say, black soldiers.
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Justice O’Connor’s opinion in Croson has constitutionalized this intu­
ition, but to date government actors have only rarely attempted to ground 
public affirmative action on the basis of private discrimination.^*® Even 
more shockingly, the Clinton Justice Department has explicitly rejected the 
single-market justification.’**^ Proponents of affirmative action ignore pri­
vate discrimination at their own peril. Private markets are larger and dis­
criminate more than public markets. Even a limited ability to remedy 
private discrimination might provide a broad basis for affirmative action in 
government procurement.^^®

This paper has attempted to articulate when private discrimination 
can be used to justify a governmental race-conscious goal for utilizing 
minority-owned enterprises. We have not addressed the difficult issues of 
what quantum of evidence is necessary to establish private discrimination or 
what means would be appropriate to implement the government’s goal.^^*

^'®The combined market statistics cited in FuUilove may implicitly be an attempt 
to justify public affirmative action on the basis of private discrimination. See supra text 
accompanying note 158. An exceptional case in which the government relied directly on 
evidence of private discrimination is Concrete Works of Colo. v. City & County of 
Denver, 36 E3d 1513, 1529-30 (10th Cir. 1994).

^*’See supra text accompanying note 9.
^^"Indeed, a primary “problem” with taking the single-market rationale seriously is 

that it can lead toward affirmative action goals as high as 100 percent. See supra Section 
5(d).

^^'As to the evidentiary issue, we believe that whatever types of evidence are suffi­
cient to prove public discrimination should be sufficient if found in analogous private 
data to prove private discrimination. If Justice Scalia prevails in limiting remedies of 
identifiable discrimination to instances of individualized proof, then it may be difficult 
for the government to establish either public or private discrimination. Under this evi­
dentiary standard, strict scrutiny would become fatal in fact. As to the issue of the ap­
propriate means, we favor declining credit schedules as discussed at length in Ayres, 
Narrow Tailoring, supra note 32, at 1808-22.

We have also not addressed at what point a remedy aimed at counteracting private 
discrimination must end because of some “sunset” requirement. We do not believe that 
public affirmative action needs to deter future private discrimination in order to be nar­
rowly tailored. Justice O’Connor’s language in Croson that the government “has the au­
thority to eradicate the effects of private discrimination” properly emphasizes that 
removing the effects of discrimination is a compelling government interest — even if 
eradicating future discrimination itself is not possible. City of Richmond v. J.A. Croson 
Co., 488 U.S. 469, 491-92 (1989) (emphasis added).
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